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CAPÍTULO III
LAS MEDIDAS DE SALVAGUARDIA EN LA COMUNIDAD 

ANDINA

Hugo R. Gómez Apac
0DJLVWUDGR�SRU�OD�5HS~EOLFD�GHO�3HU~�HQ�HO�

7ULEXQDO�GH�-XVWLFLD�GH�OD�&RPXQLGDG�$QGLQD

«Dissents speak to a future age. It’s not simply to say, “My colleagues 
are wrong, and I would do it this way.” But the greatest dissents do 
become court opinions and gradually over time, their views become the 
dominant view. So that’s the dissenter’s hope: that they are writing not 
for today, but for tomorrow.»

86�6XSUHPH�&RXUW�-XVWLFH�5XWK�%DGHU�*LQVEXUJ

1.        INTRODUCCIÓN

(O� SUHVHQWH� FDStWXOR� WLHQH� SRU� REMHWR� H[SOLFDU� HO� GHVDUUROOR�
MXULVSUXGHQFLDO�OOHYDGR�D�FDER�SRU�HO�7ULEXQDO�GH�-XVWLFLD�GH�OD�&RPXQLGDG�
$QGLQD� �TJCA o Tribunal�� UHVSHFWR� GH� ODV� PHGLGDV� GH� VDOYDJXDUGLD�
FRPHUFLDO�SUHYLVWDV�HQ�HO�FDStWXOR�;,�GHO�$FXHUGR�GH�&DUWDJHQD��3DUD�WDO�
HIHFWR��SULPHUR�VH�H[SRQGUi�HO�FRQWH[WR�JHQHUDO�GH�OD�UHJXODFLyQ�GH�GLFKDV�
PHGLGDV�HQ�HO�PDUFR�GH�OD�2UJDQL]DFLyQ�0XQGLDO�GHO�&RPHUFLR��OMC���
/XHJR�VH�DERUGDUi�HO�WUDWDPLHQWR�QRUPDWLYR�GH�ODV�UHIHULGDV�PHGLGDV�HQ�HO�
RUGHQDPLHQWR�MXUtGLFR�FRPXQLWDULR�DQGLQR��$�FRQWLQXDFLyQ�VH�GHVDUUROODUiQ�
ORV� FULWHULRV� MXUtGLFRV� HVER]DGRV� SRU� HO� 7ULEXQDO� FRQ� UHODFLyQ� D� ODV�
PHQFLRQDGDV� VDOYDJXDUGLDV� HQ� VHQWHQFLDV� H� LQWHUSUHWDFLRQHV� SUHMXGLFLDOHV�
HPLWLGDV�HQWUH������\�KDVWD�DQWHV�GHO�DxR�������)LQDOPHQWH��VH�DQDOL]DUiQ�
GRV�VHQWHQFLDV�H[SHGLGDV�HO�DxR�������OD�SULPHUD��GH�DEULO��YLQFXODGD�D�XQD�
VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO��\�OD�VHJXQGD�
�GH�DJRVWR��UHODFLRQDGD�FRQ�XQD�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD��
HQ�DPERV�FDVRV�SRU�PHGLGDV�GH�GHIHQVD�FRPHUFLDO�DGRSWDGDV�SRU�(FXDGRU��
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5HVXOWD�SHUWLQHQWH�LQGLFDU�TXH�ORV�FULWHULRV�FRQWHQLGRV�HQ�OD�~OWLPD�VHQWHQFLD�
VRQ�ORV�YLJHQWHV�KDVWD�OD�IHFKD��SRU�OR�TXH�ORV�SDtVHV�PLHPEURV�GHO�SURFHVR�
GH�LQWHJUDFLyQ�VXEUHJLRQDO�DQGLQR��%ROLYLD��&RORPELD��(FXDGRU�\�3HU~��\�OD�
6HFUHWDUtD�*HQHUDO�GH�OD�&RPXQLGDG�$QGLQD��SGCA��GHEHQ�UHVSHWDU�GLFKRV�
FULWHULRV� DO�PRPHQWR� GH� DGRSWDU�� R� DXWRUL]DU�� VDOYDJXDUGLDV� FRPHUFLDOHV��
VHJ~Q�FRUUHVSRQGD��

(O�pQIDVLV�SXHVWR�HQ�ODV�GRV�VHQWHQFLDV�HPLWLGDV�HO������VH�MXVWLÀFD�
SRU� WUHV� UD]RQHV�� �D�� VRQ� ORV�GRV�~OWLPRV�SURQXQFLDPLHQWRV�GHO�7ULEXQDO�
HQ�PDWHULD� GH� VDOYDJXDUGLD� FRPHUFLDO�� �E�� HO� DXWRU� GHO� SUHVHQWH� FDStWXOR�
SDUWLFLSy�FRPR�PDJLVWUDGR�HQ�OD�GLVFXVLyQ�GH�WDOHV�SURYLGHQFLDV�MXGLFLDOHV��
\���F��SRUTXH��GH�DOJXQD�PDQHUD��HYLGHQFLDQ�FyPR�D�QLYHO�GH�ODV�DOWDV�FRUWHV�
GH�MXVWLFLD��OR�TXH�HQ�XQ�SULPHU�PRPHQWR��XQD�GHWHUPLQDGD�SRVLFLyQ�MXUtGLFD�
FRQVWLWX\H� XQ� YRWR� HQ� PLQRUtD�� OXHJR� SXHGH� FRQYHUWLUVH� HQ� OD� SRVLFLyQ�
PD\RULWDULD��R�GH�XQDQLPLGDG��GHO�FROHJLDGR��OR�TXH�D�VX�YH]�H[SOLFD�OD�FLWD�
LQLFLDO�GH�OD�MXH]D�*LQVEXUJ�GH�OD�&RUWH�6XSUHPD�GH�ORV�(VWDGRV�8QLGRV�GH�
$PpULFD��IDOOHFLGD�HO�DxR�SDVDGR�

(Q�OD�VHQWHQFLD�GH�DEULO�GH�������D�GLIHUHQFLD�GHO�YRWR�HQ�PD\RUtD��
HO� GH� OD� PLQRUtD� FRQVLGHUy� FRPR� FULWHULR� MXUtGLFR� LQWHUSUHWDWLYR� TXH� XQ�
UHTXLVLWR�GH�OD�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO�
HV� OD�H[LVWHQFLD�GH�XQD�UHODFLyQ�GH�FDXVD�\�HIHFWR�HQWUH�HO� LQFUHPHQWR�GH�
ODV� LPSRUWDFLRQHV� SURYHQLHQWHV� GH� XQR� R�PiV� SDtVHV�PLHPEURV� \� GLFKR�
GHVHTXLOLEULR��(Q�OD�VHQWHQFLD�GH�DJRVWR�GH�������HO�UHIHULGR�FULWHULR�MXUtGLFR�
IXH�DGRSWDGR�SRU�XQDQLPLGDG��SXHV�VH�DÀUPy��FRQ�UHODFLyQ�D� ODV�FXDWUR�
PRGDOLGDGHV� GH� VDOYDJXDUGLD� FRPHUFLDO� SUHYLVWDV� HQ� HO� FDStWXOR� ;,� GHO�
$FXHUGR�GH�&DUWDJHQD��TXH�GHEH�H[LVWLU�XQD�UHODFLyQ�GH�FDXVD�\�HIHFWR�HQWUH�
HO�LQFUHPHQWR�GH�ODV�LPSRUWDFLRQHV�\�HO�GDxR��R�DPHQD]D�GH�GDxR��GH�TXH�
VH�WUDWH�

2.       LAS MEDIDAS DE SALVAGUARDIA

/DV�VDOYDJXDUGLDV�VRQ�PHGLGDV�GH�GHIHQVD�FRPHUFLDO�TXH�WLHQHQ�SRU�
REMHWR�SURWHJHU�D�XQ�VHFWRU�GH�OD� LQGXVWULD�QDFLRQDO�IUHQWH�DO� LQFUHPHQWR�
LPSUHYLVWR� GH� ODV� LPSRUWDFLRQHV� GH� SURGXFWRV� VLPLODUHV� R� GLUHFWDPHQWH�
FRPSHWLGRUHV�³D�ORV�SURGXFLGRV�SRU�GLFKD�LQGXVWULD³�TXH�FDXVD�R�DPHQD]D�
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FRQ�FDXVDU�XQ�GDxR�JUDYH�DO�UHIHULGR�VHFWRU1�2��$�GLIHUHQFLD�GH�RWUDV�PHGLGDV�
GH�GHIHQVD�FRPHUFLDO��FRPR�ORV�GHUHFKRV�antidumping��IUHQWH�DO�dumping��\�
FRPSHQVDWRULRV� �IUHQWH�D� ORV�VXEVLGLRV��� ODV�VDOYDJXDUGLDV�QR�FRQVWLWX\HQ�
XQD� UHVSXHVWD� �FRQVHFXHQFLD� MXUtGLFD�� D�XQ�DFWR� LOtFLWR�³D�GLIHUHQFLD�GHO�
dumping�\� ORV�VXEVLGLRV��TXH�FDOLÀFDQ�FRPR�DFWRV�GH�FRPSHWHQFLD�GHVOHDO�
HQ� HO� FRPHUFLR� LQWHUQDFLRQDO³�� VLQR� TXH� WUDGXFHQ� OD� DSOLFDFLyQ� GH� XQD�
SROtWLFD� FRPHUFLDO� TXH� WLHQH� FRPR� SURSyVLWR� SURWHJHU� D� XQD� UDPD� GH� OD�
LQGXVWULD�QDFLRQDO�IUHQWH�D�OD�GXUD�FRPSHWHQFLD�TXH�VLJQLÀFD�HO�LQFUHPHQWR�
LPSUHYLVLEOH��GH�ODV�LPSRUWDFLRQHV�GH�SURGXFWRV�FRPSHWLGRUHV��/DV�PHGLGDV�
GH�VDOYDJXDUGLD�WRPDQ�OD�IRUPD�GH�XQ�LQFUHPHQWR�GH�ORV�DUDQFHOHV���DUDQFHO�
HVSHFtÀFR�R�ad valorem���R�GH�FXRWDV�R�FXSRV�Pi[LPRV�GH�LPSRUWDFLyQ�

/D� ÀJXUD� GH� ODV� PHGLGDV� GH� VDOYDJXDUGLD� DSDUHFH� HQ� HO� DUW�� ;,;�
GHO� $FXHUGR� *HQHUDO� VREUH� $UDQFHOHV� $GXDQHURV� \� &RPHUFLR� �*$77��
GH������FRPR�©PHGLGDV�GH�XUJHQFLD� VREUH� OD� LPSRUWDFLyQ�GH�SURGXFWRV�
GHWHUPLQDGRVª��D�HIHFWRV�GH�GRWDU�D�ORV�SDtVHV�PLHPEURV�GH�GLFKR�DFXHUGR�
GH�XQD�YiOYXOD�GH�HVFDSH�IUHQWH�D�ODV�REOLJDFLRQHV�TXH�LPSRQtD�HO�LQWHJUDUVH�
DO� FRPHUFLR� LQWHUQDFLRQDO� OXHJR� GH� OD� VHJXQGD� JXHUUD� PXQGLDO�� /DV�
GLVSRVLFLRQHV�GHO�*$77�GH������VH�LQFRUSRUDURQ�DO�$FXHUGR�*HQHUDO�VREUH�

�� &ULVWLiQ�'HOSLDQR�/LUD��Medidas de salvaguardia y exclusiones regionales en la jurisprudencia de 
la Organización Mundial del Comercio, en Revista Chilena de Derecho��3RQWLÀFLD�8QLYHUVLGDG�
&DWyOLFD�GH�&KLOH��YRO������Q~P�����6DQWLDJR��������S�������'LVSRQLEOH�HQ��KWWSV���VFLH�
OR�FRQLF\W�FO�VFLHOR�SKS"VFULSW VFLBDUWWH[W	SLG 6����������������������� �&RQ�
VXOWD�HIHFWXDGD�HO����GH�RFWXEUH�GH�������

�� /D�20&�GHÀQH�D�ODV�VDOYDJXDUGLDV�FRPR�©«PHGLGDV�´GH�XUJHQFLDµ�FRQ�UHVSHFWR�DO�
DXPHQWR�GH�ODV�LPSRUWDFLRQHV�GH�GHWHUPLQDGRV�SURGXFWRV�FXDQGR�HVDV�LPSRUWDFLRQHV�
KD\DQ�FDXVDGR�R�DPHQDFHQ�FDXVDU�XQ�GDxR�JUDYH�D�OD�UDPD�GH�SURGXFFLyQ�QDFLRQDO�
GHO�0LHPEUR�LPSRUWDGRU«ª�'HÀQLFLyQ�H[WUDtGD�GH��KWWSV���ZZZ�ZWR�RUJ�VSDQLVK�
WUDWRSBV�VDIHJBV�VDIHJBLQIRBV�KWP��&RQVXOWD�HIHFWXDGD�HO����GH�RFWXEUH�GH�������

�� &RPR�ELHQ�DÀUPD�*DEULHO�,EDUUD��OD�FOiXVXOD�GH�HVFDSH��R�GH�VDOYDJXDUGLD��VH�DFWLYD�
IUHQWH�D�OD�HYROXFLyQ�©LPSUHYLVWDª�GH�FLUFXQVWDQFLDV�TXH�OOHYDQ�D�XQ�LQFUHPHQWR�GH�ODV�
LPSRUWDFLRQHV�HQ�WDO�FDQWLGDG�R�HQ�FRQGLFLRQHV�WDOHV�TXH�FDXVHQ�R�DPHQDFHQ�FDXVDU�
XQ�SHUMXLFLR�JUDYH�D�ORV�SURGXFWRUHV�GH�ELHQHV�VLPLODUHV�GLUHFWDPHQWH�FRPSHWLGRUHV��
>*DEULHO�,EDUUD�3DUGR��Las grandes controversias del multilateralismo. Crisis del principio de la 
Nación más favorecida, distorsiones de la competencia y temas ambientales��)DFXOWDG�GH�&LHQFLDV�
-XUtGLFDV�GH�OD�3RQWLÀFLD�8QLYHUVLGDG�-DYHULDQD�²�/HJLV�(GLWRUHV�6�$���%RJRWi��������S��
���@�

�� ©(Q�WpUPLQRV�JHQHUDOHV��OD�FOiXVXOD�GH�HVFDSH�DXWRUL]D�D�XQ�SDtV�SDUD�LQFUHPHQWDU�HO�
DUDQFHO�SRU�HQFLPD�GHO�FRQVROLGDGRª�>*DEULHO�,EDUUD�3DUGR��op. cit�@��R�SRU�HQFLPD�GH�
ORV�FRPSURPLVRV�DVXPLGRV�>&ULVWLiQ�'HOSLDQR�/LUD��op. cit�@�
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$UDQFHOHV�$GXDQHURV�\�&RPHUFLR��*$77��GH�������\�HVWH�VH�LQFRUSRUy�DO�
$QH[R��$�GHO�$FXHUGR�TXH�FUHD�OD�20&���HO�FXDO�HQWUy�HQ�YLJRU�HO���GH�
HQHUR�GH�������(Q�HO�PDUFR�GH� OD�20&�� ODV�PHGLGDV�GH�VDOYDJXDUGLD� VH�
HQFXHQWUDQ�UHJXODGDV�HQ�HO�DUW��;,;�GHO�*$77�GH������\�HQ�HO�$FXHUGR�
GH�6DOYDJXDUGLDV��TXH�WDPELpQ�IRUPD�SDUWH�GHO�$QH[R��$�GHO�$FXHUGR�TXH�
FUHD�OD�20&���

'H�FRQIRUPLGDG�FRQ�OR�GLVSXHVWR�HQ�HO�DUW��;,;�GHO�*$77�GH�������
VL��FRPR�FRQVHFXHQFLD�GH�OD�HYROXFLyQ�LPSUHYLVWD�GH�ODV�FLUFXQVWDQFLDV�\�SRU�
HIHFWR�GH�ODV�REOLJDFLRQHV��LQFOXLGDV�ODV�FRQFHVLRQHV�DUDQFHODULDV��FRQWUDtGDV�
SRU�XQD�SDUWH�FRQWUDWDQWH�GHO�$FXHUGR�TXH�FUHD�OD�20&��ODV�LPSRUWDFLRQHV�
GH�XQ�SURGXFWR�HQ�HO�WHUULWRULR�GH�HVWD�SDUWH�FRQWUDWDQWH�KDQ�DXPHQWDGR�
HQ�WDO�FDQWLGDG�\�VH�UHDOL]DQ�HQ�FRQGLFLRQHV�WDOHV�TXH�FDXVDQ�R�DPHQD]DQ�
FDXVDU�XQ�GDxR�JUDYH�D�ORV�IDEULFDQWHV�QDFLRQDOHV�GH�SURGXFWRV�VLPLODUHV�
R� GLUHFWDPHQWH� FRPSHWLGRUHV� HQ� HVH� WHUULWRULR�� GLFKD� SDUWH� FRQWUDWDQWH�
SRGUi��HQ�OD�PHGLGD�\�GXUDQWH�HO�WLHPSR�TXH�VHDQ�QHFHVDULRV�SDUD�SUHYHQLU�
R�UHSDUDU�HVH�GDxR��VXVSHQGHU�WRWDO�R�SDUFLDOPHQWH�OD�REOLJDFLyQ�FRQWUDtGD�
FRQ�UHVSHFWR�DO�UHIHULGR�SURGXFWR�R�UHWLUDU�R�PRGLÀFDU�OD�FRQFHVLyQ�

(O�DUW����GHO�$FXHUGR�VREUH�6DOYDJXDUGLDV��SRU�VX�SDUWH��HVWDEOHFH�TXH�
XQ�SDtV�PLHPEUR�GH�OD�20&�VROR�SRGUi�DSOLFDU�XQD�PHGLGD�GH�VDOYDJXDUGLD�
D�XQ�SURGXFWR�VL�GLFKR�SDtV�KD�GHWHUPLQDGR��FRQ�DUUHJOR�D�ODV�GLVSRVLFLRQHV�
FRQWHQLGDV�HQ�HO�PHQFLRQDGR�DFXHUGR��TXH�ODV�LPSRUWDFLRQHV�GH�HVH�SURGXFWR�
HQ�VX�WHUULWRULR�KDQ�DXPHQWDGR�HQ�WDO�FDQWLGDG��HQ�WpUPLQRV�DEVROXWRV�R�HQ�
UHODFLyQ�FRQ�OD�SURGXFFLyQ�QDFLRQDO��\�VH�UHDOL]DQ�HQ�FRQGLFLRQHV�WDOHV�TXH�
FDXVDQ�R�DPHQD]DQ�FDXVDU�XQ�GDxR�JUDYH�D�OD�UDPD�GH�SURGXFFLyQ�QDFLRQDO�
TXH�IDEULFD�SURGXFWRV�VLPLODUHV�R�GLUHFWDPHQWH�FRPSHWLGRUHV��/DV�PHGLGDV�
GH�VDOYDJXDUGLD�VH�DSOLFDUiQ�DO�SURGXFWR�LPSRUWDGR�LQGHSHQGLHQWHPHQWH�GH�
OD�IXHQWH�GH�GRQGH�SURFHGD�

/DV�PHGLGDV�GH�VDOYDJXDUGLD�VRQ�YiOYXODV�GH�HVFDSH�D�ORV�FRPSURPLVRV�
DUDQFHODULRV�DVXPLGRV�DO�DPSDUR�GH�OD�20&��HQ�HO�FRQWH[WR�GH�ORV�DFXHUGRV�
GH�OLEUH�FRPHUFLR��R�HQ�HO�PDUFR�GH�ORV�SURFHVRV�GH�LQWHJUDFLyQ�HFRQyPLFD�
\�VRFLDO��FRPR�HV�HO�FDVR�GH�OD�&RPXQLGDG�$QGLQD��

�� (O�$FXHUGR�GH�0DUUDNHFK�SRU�HO�TXH�VH�HVWDEOHFH�OD�20&�\�VXV�$QH[RV�
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3. LAS SALVAGUARDIAS EN LA COMUNIDAD ANDINA

/D�&RPXQLGDG�$QGLQD�HV�XQ�SURFHVR�GH�LQWHJUDFLyQ�HFRQyPLFD�\�
VRFLDO� TXH� WLHQH� SRU� REMHWR� HO� GHVDUUROOR� HTXLOLEUDGR� \� HTXLWDWLYR� GH� VXV�
SDtVHV� PLHPEURV�� 6X� WUDWDGR� IXQGDFLRQDO� HV� HO� $FXHUGR� GH� &DUWDJHQD��
ÀUPDGR� HO� ���GH�PD\R�GH� �������(O� DUW�� �� GH� HVWH� WUDWDGR� LQWHUQDFLRQDO�
HVWDEOHFH� TXH� OD�PHWD� GHO� SURFHVR� GH� LQWHJUDFLyQ� VXEUHJLRQDO� DQGLQR� HV�
OD� FUHDFLyQ� GH� XQ�PHUFDGR� FRP~Q�� OR� TXH� UHTXLHUH� FRPR� IDVHV� SUHYLDV��
SULPHUR� OD� FRQIRUPDFLyQ� GH� XQ� iUHD� GH� OLEUH� FRPHUFLR�� \� VHJXQGR� XQ�
DUDQFHO�H[WHUQR�FRP~Q�\�XQD�XQLyQ�DGXDQHUD��

$�OD�IHFKD��QR�REVWDQWH�KDEHU�SDVDGR����DxRV��VH�KD�DOFDQ]DGR�VROR�
OR� SULPHUR�� XQ� iUHD� GH� OLEUH� FRPHUFLR�� HO� FXDO� VH� VXVWHQWD� HQ� HO� OODPDGR�
©SURJUDPD� GH� OLEHUDFLyQª�� FRQWHPSODGR� HQ� HO� FDStWXOR� 9,� GHO� $FXHUGR�
GH�&DUWDJHQD��SRU�YLUWXG�GHO�FXDO�VH�KDQ�HOLPLQDGR� ORV�JUDYiPHQHV�\� ODV�
UHVWULFFLRQHV�GH�WRGR�RUGHQ�TXH�LQFLGHQ�VREUH�OD�LPSRUWDFLyQ�GH�SURGXFWRV�
RULJLQDULRV� GH� ORV� SDtVHV� PLHPEURV�� (Q� DSOLFDFLyQ� GHO� SURJUDPD� GH�
OLEHUDFLyQ��ORV�SURGXFWRV�RULJLQDULRV�GH�XQ�SDtV�PLHPEUR�LQJUHVDQ�D�RWUR�
SDtV�PLHPEUR� VLQ�SDJDU� DUDQFHOHV� �GHUHFKRV� DGXDQHURV�� \� FXDOTXLHU�RWUR�
UHFDUJR�GH�HIHFWR�HTXLYDOHQWH��VHD�GH�FDUiFWHU�ÀVFDO��PRQHWDULR�R�FDPELDULR��
TXH�LQFLGD�HQ�ODV�LPSRUWDFLRQHV��(Q�FRQVHFXHQFLD��HVWi�SURKLELGD�FXDOTXLHU�
PHGLGD� GH� FDUiFWHU� WULEXWDULR�� DGPLQLVWUDWLYR�� ÀQDQFLHUR� R� FDPELDULR��
PHGLDQWH� OD� FXDO� XQ� SDtV�PLHPEUR� LPSLGD� R� GLÀFXOWH� ODV� LPSRUWDFLRQHV�
SURYHQLHQWHV�GH�RWUR�SDtV�PLHPEUR��  

'DGD�OD�H[LVWHQFLD�GH�XQ�iUHD�GH�OLEUH�FRPHUFLR��ODV�LPSRUWDFLRQHV�
SURYHQLHQWHV� GH� XQ� SDtV� PLHPEUR� SXHGHQ� DXPHQWDU� LQHVSHUDGD� \�
VLJQLÀFDWLYDPHQWH� \� GDxDU�� R� DPHQD]DU� FRQ� GDxDU�� D� XQ� VHFWRU� GH� OD�
LQGXVWULD�ORFDO�GHO�SDtV�PLHPEUR�LPSRUWDGRU��R�D�VX�HFRQRPtD��SRU�OR�TXH��
FRPR�PHGLGD� GH� HVFDSH�³GH� FDUiFWHU� H[FHSFLRQDO³� D� ODV� REOLJDFLRQHV�
TXH� LPSRQH� HO� SURJUDPD� GH� OLEHUDFLyQ�� HO� $FXHUGR� GH� &DUWDJHQD� SUHYp�
TXH�HO�SDtV�LPSRUWDGRU�SXHGH�GLFWDU�PHGLGDV�GH�VDOYDJXDUGLD�GHVWLQDGDV�D�
UHVWULQJLU�HO�LQJUHVR�GH�WDOHV�LPSRUWDFLRQHV�

�� $�OD�IHFKD��FRGLÀFDGR�SRU�OD�'HFLVLyQ�����GH�OD�&RPLVLyQ�GH�OD�&RPXQLGDG�$QGLQD��
SXEOLFDGD�HQ�OD�*DFHWD�2ÀFLDO�GHO�$FXHUGR�GH�&DUWDJHQD��GOAC��Q~P������GHO���GH�
MXOLR�GH������

�� $UWV�����\����GHO�$FXHUGR�GH�&DUWDJHQD�
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3.1      El Acuerdo de Cartagena8

(O� FDStWXOR� ;,� GHO� $FXHUGR� GH� &DUWDJHQD� WUDWD� GH� ODV� FOiXVXODV�
GH� VDOYDJXDUGLD�� ©«TXH� VRQ� PHGLGDV� GH� FDUiFWHU� FRUUHFWLYR� TXH� SXHGH�
DGRSWDU�XQ�SDtV�PLHPEUR�FXDQGR�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�RWUR�
SDtV�PLHPEUR�OH�FDXVDQ�R�DPHQD]DQ�FRQ�FDXVDUOH�XQ�GHWHUPLQDGR�GDxRª���
'LFKR�FDStWXOR�UHJXOD�FXDWUR�WLSRV�GH�VDOYDJXDUGLD���L��SRU�GHVHTXLOLEULR�HQ�
OD�EDODQ]D�GH�SDJRV�JOREDO��DUW��������LL��SRU�HO�FXPSOLPLHQWR�GHO�SURJUDPD�
GH�OLEHUDFLyQ��DUW��������LLL��SRU�SURGXFWRV�HVSHFtÀFRV��DUW�������\���LY��SRU�
GHYDOXDFLyQ�PRQHWDULD��DUW������

/D� VDOYDJXDUGLD� SRU� GHVHTXLOLEULR� HQ� OD� EDODQ]D� GH� SDJRV�
global WLHQH�SRU�REMHWR�FRUUHJLU�HO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�
GH�XQ�SDtV�PLHPEUR�RFDVLRQDGR�SRU� ODV� LPSRUWDFLRQHV�GH�RWUR�X�RWURV�
SDtVHV� PLHPEURV�� (O� DUW�� ��� GLVSRQH� TXH� XQ� SDtV� PLHPEUR� TXH� KD\D�
DGRSWDGR� PHGLGDV� SDUD� FRUUHJLU� HO� PHQFLRQDGR� GHVHTXLOLEULR�� SRGUi�
H[WHQGHU�GLFKDV�PHGLGDV��SUHYLD�DXWRUL]DFLyQ�GH�OD�6*&$��FRQ�FDUiFWHU�
WUDQVLWRULR�\�HQ�IRUPD�QR�GLVFULPLQDWRULD��DO�FRPHUFLR� LQWUDVXEUHJLRQDO�
GH� SURGXFWRV� LQFRUSRUDGRV� DO� SURJUDPD� GH� OLEHUDFLyQ10�11�� &XDQGR� OD�
VLWXDFLyQ� GH� GHVHTXLOLEULR� H[LJLHUH� SURYLGHQFLDV� LQPHGLDWDV�� HO� SDtV�
PLHPEUR� LQWHUHVDGR� SRGUi�� FRQ� FDUiFWHU� GH� HPHUJHQFLD�� DSOLFDU� ODV�

�� (Q�HO�SUHVHQWH�WUDEDMR�DFDGpPLFR�QR�DERUGDUHPRV�ODV�PHGLGDV�SUHYLVWDV�HQ�ORV�DUWV�����
\�����GHO�FDStWXOR�,;��GHO�$FXHUGR�GH�&DUWDJHQD��UHODFLRQDGRV�FRQ�ODV�LPSRUWDFLRQHV�
GH�SURGXFWRV�DJURSHFXDULRV��

�� +XJR�5��*yPH]�$SDF��El Ordenamiento Jurídico Comunitario Andino��HQ�$$�99���+XJR�
5��*yPH]�$SDF��'LUHFWRU���Apuntes de Derecho Comunitario Andino. A propósito de los 50 
años de la Comunidad Andina y los 40 años de creación de su Tribunal de Justicia��8QLYHUVLGDG�
6DQ�*UHJRULR�GH�3RUWRYLHMR� ��(GLWRULDO�6DQ�*UHJRULR�6�$���3RUWRYLHMR��������S������
'LVSRQLEOH� HQ�� KWWSV���ZZZ�WULEXQDODQGLQR�RUJ�HF�OLEURV�/,%52B'(5(&+2�SGI  
�&RQVXOWD�UHDOL]DGD�HO����GH�RFWXEUH�GH�������

10� (O�SURJUDPD�GH�OLEHUDFLyQ�WLHQH�SRU�REMHWR�©«HOLPLQDU�ORV�DUDQFHOHV�\�FXDOTXLHU�RWUR�
WLSR�GH�JUDYDPHQ�R�UHFDUJR��VHDQ�GH�FDUiFWHU�WULEXWDULR��PRQHWDULR�R�FDPELDULR��TXH�
LQFLGDQ�VREUH�ORV�SURGXFWRV�TXH�XQ�SDtV�PLHPEUR�LPSRUWH�GH�RWUR�SDtV�PLHPEUR��DVt�
FRPR�HOLPLQDU�WRGR�WLSR�GH�UHVWULFFLyQ�DO�FRPHUFLR��HV�GHFLU��FXDOTXLHU�PHGLGD�DGPL�
QLVWUDWLYD��ÀQDQFLHUD�R�FDPELDULD�PHGLDQWH�OD�FXDO�XQ�SDtV�PLHPEUR�LPSLGD�R�GLÀFXOWH�
ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�RWUR�SDtV�PLHPEUR«ª���>+XJR�5��*yPH]�$SDF��op. 
cit���SS�����\���@�

11� (O�UHIHULGR�DUWtFXOR�DJUHJD�TXH�ORV�SDtVHV�PLHPEURV�SURFXUDUiQ�TXH�OD�LPSRVLFLyQ�GH�
UHVWULFFLRQHV�HQ�YLUWXG�GH� OD�VLWXDFLyQ�GHO�EDODQFH�GH�SDJRV�QR�DIHFWH��GHQWUR�GH� OD�
VXEUHJLyQ��DO�FRPHUFLR�GH�ORV�SURGXFWRV�LQFRUSRUDGRV�DO�SURJUDPD�GH�OLEHUDFLyQ�
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PHGLGDV� SUHYLVWDV�� GHELHQGR� FRPXQLFDUODV� GH� LQPHGLDWR� D� OD� 6*&$�� OD�
TXH�VH�SURQXQFLDUi�GHQWUR�GH�ORV�WUHLQWD�GtDV�VLJXLHQWHV��DXWRUL]iQGRODV��
PRGLÀFiQGRODV�R�VXVSHQGLpQGRODV��6L�OD�DSOLFDFLyQ�GH�OD�VDOYDJXDUGLD�VH�
SURORQJDVH�SRU�PiV�GH�XQ� DxR�� OD�6*&$�SURSRQGUi� D� OD�&RPLVLyQ�GH�
OD�&RPXQLGDG�$QGLQD� �&RPLVLyQ��� SRU� LQLFLDWLYD�SURSLD� R� D� SHGLGR�GH�
FXDOTXLHU� SDtV�PLHPEUR�� HO� LQLFLR� LQPHGLDWR� GH� QHJRFLDFLRQHV� D� ÀQ� GH�
SURFXUDU�OD�HOLPLQDFLyQ�GH�ODV�UHVWULFFLRQHV�DGRSWDGDV�

/D� VDOYDJXDUGLD� SRU� HO� FXPSOLPLHQWR� GHO� SURJUDPD� GH�
liberación� WLHQH�SRU�ÀQDOLGDG� FRUUHJLU� ORV� SHUMXLFLRV� JUDYHV� �R� DPHQD]D�
GH�HVWRV��D� OD�HFRQRPtD�GH�XQ�SDtV�PLHPEUR��R�D�XQ�VHFWRU�VLJQLÀFDWLYR�
GH� VX� DFWLYLGDG� HFRQyPLFD�� TXH� VHDQ� FRQVHFXHQFLD� GHO� FXPSOLPLHQWR�
GHO� SURJUDPD� GH� OLEHUDFLyQ�� HV� GHFLU�� FRPR� FRQVHFXHQFLD� ©«GH� ODV�
LPSRUWDFLRQHV�VLQ�JUDYiPHQHV��R�VLQ�UHVWULFFLRQHV�GH�FXDOTXLHU�QDWXUDOH]D��
SURYHQLHQWHV� GH� RWUR� X� RWURV� SDtVHV�PLHPEURV«ª12� (O� DUW�� ��� HVWDEOHFH�
TXH�VL�HO�FXPSOLPLHQWR�GHO�SURJUDPD�GH�OLEHUDFLyQ�FDXVD�R�DPHQD]D�FDXVDU�
SHUMXLFLRV�JUDYHV�D�OD�HFRQRPtD�GH�XQ�SDtV�PLHPEUR�R�D�XQ�VHFWRU�VLJQLÀFDWLYR�
GH� VX� DFWLYLGDG� HFRQyPLFD�� GLFKR� SDtV� SRGUi�� SUHYLD� DXWRUL]DFLyQ� GH� OD�
6*&$��DSOLFDU�PHGLGDV�FRUUHFWLYDV�GH�FDUiFWHU�WUDQVLWRULR�\�HQ�IRUPD�QR�
GLVFULPLQDWRULD�� $JUHJD� TXH�� FXDQGR� IXHUH� QHFHVDULR�� OD� 6*&$� GHEHUi�
SURSRQHU� D� OD� &RPLVLyQ�PHGLGDV� GH� FRRSHUDFLyQ� FROHFWLYD� GHVWLQDGDV� D�
VXSHUDU� ORV� LQFRQYHQLHQWHV� VXUJLGRV���� &XDQGR� ORV� SHUMXLFLRV� VHDQ� WDQ�
JUDYHV�TXH�H[LMDQ�SURYLGHQFLDV�LQPHGLDWDV��HO�SDtV�PLHPEUR�DIHFWDGR�SRGUi�
DSOLFDU�PHGLGDV�FRUUHFWLYDV�SURYLVLRQDOPHQWH�\�FRQ�FDUiFWHU�GH�HPHUJHQFLD��
VXMHWDV�DO�SRVWHULRU�SURQXQFLDPLHQWR�GH�OD�6*&$��'LFKDV�PHGLGDV�GHEHUiQ�
FDXVDU� HO�PHQRU� SHUMXLFLR� SRVLEOH� DO� SURJUDPD� GH� OLEHUDFLyQ� \��PLHQWUDV�
VH�DSOLTXHQ�HQ�IRUPD�XQLODWHUDO��QR�SRGUiQ�VLJQLÀFDU�XQD�GLVPLQXFLyQ�GH�
ODV�LPSRUWDFLRQHV�GHO�SURGXFWR�R�SURGXFWRV�GH�TXH�VH�WUDWH��FRQ�UHVSHFWR�
DO�SURPHGLR�GH� ORV�GRFH�PHVHV� DQWHULRUHV��(O�SDtV�PLHPEUR�TXH� DGRSWH�
ODV�PHGLGDV� GHEHUi� FRPXQLFDUODV� LQPHGLDWDPHQWH� D� OD� 6*&$�� \� HVWD� VH�
SURQXQFLDUi� VREUH� HOODV�GHQWUR�GH� ORV� WUHLQWD�GtDV� VLJXLHQWHV�� \D� VHD�SDUD�
DXWRUL]DUODV��PRGLÀFDUODV�R�VXVSHQGHUODV�

12� +XJR�5��*yPH]�$SDF��op. cit���S�����
��� $GLFLRQDOPHQWH�� HO� DUW�� ���GHO�$FXHUGR�GH�&DUWDJHQD�SUHFLVD�TXH� OD� 6*&$�GHEHUi�

DQDOL]DU�SHULyGLFDPHQWH� OD�HYROXFLyQ�GH� OD�VLWXDFLyQ�FRQ�HO�REMHWR�GH�HYLWDU�TXH� ODV�
PHGLGDV�UHVWULFWLYDV�VH�SURORQJXHQ�PiV�DOOi�GH�OR�HVWULFWDPHQWH�QHFHVDULR�R�FRQVLGHUDU�
QXHYDV�IyUPXODV�GH�FRRSHUDFLyQ�VL�IXHUH�SURFHGHQWH�



Tribunal de Justicia de la Comunidad Andina

120

/D� VDOYDJXDUGLD� SRU� SURGXFWRV� HVSHFtÀFRV� WLHQH� HO� SURSyVLWR�
GH� FRUUHJLU� ODV� SHUWXUEDFLRQHV� HQ� OD� SURGXFFLyQ� QDFLRQDO� GH� SURGXFWRV�
HVSHFtÀFRV�GH�XQ�SDtV�PLHPEUR�GHELGR�D�ODV�LPSRUWDFLRQHV�GH�SURGXFWRV�
RULJLQDULRV� GH� OD� VXEUHJLyQ�� 6REUH� HO� SDUWLFXODU�� HO� DUW�� ��� HVWDEOHFH� TXH�
FXDQGR�RFXUUDQ� LPSRUWDFLRQHV�GH�SURGXFWRV�RULJLQDULRV�GH� OD� VXEUHJLyQ�
DQGLQD�� HQ� FDQWLGDGHV�R� HQ� FRQGLFLRQHV� WDOHV� TXH� FDXVHQ�SHUWXUEDFLRQHV�
HQ�OD�SURGXFFLyQ�QDFLRQDO�GH�SURGXFWRV�HVSHFtÀFRV�GH�XQ�SDtV�PLHPEUR��
HVWH� SRGUi� DSOLFDU� PHGLGDV� FRUUHFWLYDV�� QR� GLVFULPLQDWRULDV�� GH� FDUiFWHU�
SURYLVLRQDO�� VXMHWDV� DO� SRVWHULRU� SURQXQFLDPLHQWR� GH� OD� 6*&$�� (O� SDtV�
PLHPEUR�TXH�DSOLTXH� ODV�PHGLGDV� FRUUHFWLYDV�� HQ�XQ�SOD]R�QR�PD\RU�GH�
VHVHQWD� GtDV�� GHEHUi� FRPXQLFDUODV� DO� yUJDQR� HMHFXWLYR� GHO� SURFHVR� GH�
LQWHJUDFLyQ�\�SUHVHQWDU�XQ�LQIRUPH�VREUH�ORV�PRWLYRV�TXH�IXQGDPHQWDQ�VX�
DSOLFDFLyQ��/D�6*&$��GHQWUR�GH�XQ�SOD]R�GH�VHVHQWD�GtDV�VLJXLHQWHV�D�OD�IHFKD�
GH�UHFHSFLyQ�GHO�PHQFLRQDGR�LQIRUPH��YHULÀFDUi�OD�SHUWXUEDFLyQ�\�HO�RULJHQ�
GH�ODV�LPSRUWDFLRQHV�FDXVDQWHV�GH�OD�PLVPD�\�HPLWLUi�VX�SURQXQFLDPLHQWR��
\D� VHD� SDUD� VXVSHQGHU�� PRGLÀFDU� R� DXWRUL]DU� GLFKDV� PHGLGDV�� ODV� TXH�
VRODPHQWH�SRGUiQ� DSOLFDUVH� D� ORV� SURGXFWRV� GHO� SDtV�PLHPEUR�GRQGH� VH�
KXELHVH�RULJLQDGR�OD�SHUWXUEDFLyQ��/DV�PHGLGDV�FRUUHFWLYDV�TXH�VH�DSOLTXHQ�
GHEHUiQ� JDUDQWL]DU� HO� DFFHVR� GH� XQ� YROXPHQ�GH� FRPHUFLR� QR� LQIHULRU� DO�
SURPHGLR�GH�ORV�WUHV�~OWLPRV�DxRV�

/D�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD�WLHQH�FRPR�REMHWLYR�
FRUUHJLU�OD�DOWHUDFLyQ�D�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD�FDXVDGD�
SRU�OD�GHYDOXDFLyQ�HIHFWXDGD�SRU�XQR�R�PiV�SDtVHV�PLHPEURV��&RQ�UHODFLyQ�
D� HVWR�� HO� DUW�� ��� GLVSRQH� TXH� VL� XQD� GHYDOXDFLyQ� PRQHWDULD� HIHFWXDGD�
SRU� XQR� GH� ORV� SDtVHV� PLHPEURV� DOWHUD� ODV� FRQGLFLRQHV� QRUPDOHV� GH�
FRPSHWHQFLD��HO�SDtV�TXH�VH�FRQVLGHUH�SHUMXGLFDGR�SRGUi�SODQWHDU�HO�FDVR�
D�OD�6*&$��OD�TXH�GHEHUi�SURQXQFLDUVH�EUHYH�\�VXPDULDPHQWH��9HULÀFDGD�
OD�SHUWXUEDFLyQ�SRU�HO�yUJDQR�HMHFXWLYR�GHO�SURFHVR�GH�LQWHJUDFLyQ��HO�SDtV�
SHUMXGLFDGR� SRGUi� DGRSWDU�PHGLGDV� FRUUHFWLYDV� GH� FDUiFWHU� WUDQVLWRULR� \�
PLHQWUDV�VXEVLVWD�OD�DOWHUDFLyQ��GHQWUR�GH�ODV�UHFRPHQGDFLRQHV�GH�OD�6*&$��
(Q�WRGR�FDVR��GLFKDV�PHGLGDV�QR�SRGUiQ�VLJQLÀFDU�XQD�GLVPLQXFLyQ�GH�ORV�
QLYHOHV�GH�LPSRUWDFLyQ�H[LVWHQWHV�DQWHV�GH�OD�GHYDOXDFLyQ��6LQ�SHUMXLFLR�GH�
OD�DSOLFDFLyQ�GH�ODV�PHGLGDV�WUDQVLWRULDV�DOXGLGDV��FXDOTXLHUD�GH�ORV�SDtVHV�
PLHPEURV�SRGUi�SHGLU�D�OD�&RPLVLyQ�XQD�GHFLVLyQ�GHÀQLWLYD�GHO�DVXQWR��(O�
SDtV�PLHPEUR�TXH�GHYDOXy�SRGUi�SHGLU�D�OD�6*&$��HQ�FXDOTXLHU�PRPHQWR��
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TXH�UHYLVH�OD�VLWXDFLyQ�D�ÀQ�GH�DWHQXDU�R�VXSULPLU�ODV�PHQFLRQDGDV�PHGLGDV�
FRUUHFWLYDV��(O�GLFWDPHQ�GH�OD�6*&$�SRGUi�VHU�HQPHQGDGR�SRU�OD�&RPLVLyQ�

(O� DUW�� ��� GHO� $FXHUGR� GH� &DUWDJHQD� DJUHJD� TXH�� HO� SDtV� TXH� VH�
FRQVLGHUH�SHUMXGLFDGR��DO�SUHVHQWDU�HO�FDVR�D�OD�6*&$��SRGUi�SURSRQHU�ODV�
PHGLGDV�GH�SURWHFFLyQ�DGHFXDGDV�D�OD�PDJQLWXG�GH�OD�DOWHUDFLyQ�SODQWHDGD��
DFRPSDxDQGR�ORV�HOHPHQWRV�WpFQLFRV�TXH�IXQGDPHQWHQ�VX�SODQWHDPLHQWR��
/D� 6*&$� SRGUi� VROLFLWDU� OD� LQIRUPDFLyQ� FRPSOHPHQWDULD� TXH� HVWLPH�
FRQYHQLHQWH�� (O� SURQXQFLDPLHQWR� EUHYH� \� VXPDULR� GHO� yUJDQR� HMHFXWLYR�
GH�OD�&RPXQLGDG�$QGLQD�GHEHUi�SURGXFLUVH�GHQWUR�GHO�SOD]R�GH�XQ�PHV��
FRQWDGR�D�SDUWLU�GH�OD�IHFKD�GH�UHFHSFLyQ�GH�OD�VROLFLWXG��6L�OD�6*&$�QR�VH�
SURQXQFLDUD�HQ�GLFKR�SOD]R�\�HO�SDtV�VROLFLWDQWH�FRQVLGHUDUD�TXH�OD�GHPRUD�
HQ� HO� SURQXQFLDPLHQWR� SXHGH� DFDUUHDUOH� SHUMXLFLRV�� SRGUi� DGRSWDU� ODV�
PHGLGDV�LQLFLDOHV�SRU�pO�SURSXHVWDV��FRPXQLFDQGR�GH�LQPHGLDWR�HVWH�KHFKR�
D�OD�6*&$��OD�FXDO��HQ�VX�SURQXQFLDPLHQWR�SRVWHULRU��GHEHUi�GHFLGLU�VREUH�
HO� PDQWHQLPLHQWR�� PRGLÀFDFLyQ� R� VXVSHQVLyQ� GH� ODV� PHGLGDV� DSOLFDGDV��
(Q�VX�SURQXQFLDPLHQWR��HO�yUJDQR�HMHFXWLYR�WHQGUi�HQ�FXHQWD��HQWUH�RWURV�
HOHPHQWRV�GH�MXLFLR��ORV�LQGLFDGRUHV�HFRQyPLFRV�UHODWLYRV�D�ODV�FRQGLFLRQHV�
GH�FRPSHWHQFLD� FRPHUFLDO� HQ� OD� VXEUHJLyQ�DQGLQD�TXH� OD�&RPLVLyQ�KD\D�
DGRSWDGR�FRQ�FDUiFWHU�JHQHUDO��D�SURSXHVWD�GH�OD�6*&$���ODV�FDUDFWHUtVWLFDV�
SURSLDV�GH�ORV�VLVWHPDV�FDPELDULRV�GH�ORV�SDtVHV�PLHPEURV�\�ORV�HVWXGLRV�
TXH�DO�UHVSHFWR�UHDOLFH�HO�&RQVHMR�0RQHWDULR�\�&DPELDULR�

$GLFLRQDOPHQWH��HO�DUW�����SUHFLVD�TXH�PLHQWUDV�QR�VH�KD\D�DGRSWDGR�
HO�VLVWHPD�GH�LQGLFDGRUHV�HFRQyPLFRV�SRU�OD�&RPLVLyQ��OD�6*&$�SURFHGHUi�
FRQ� VXV� SURSLRV� HOHPHQWRV� GH� MXLFLR�� 1R� REVWDQWH�� VL� GXUDQWH� HO� ODSVR�
TXH�PHGLD�HQWUH� OD�SUHVHQWDFLyQ�GH� OD�VROLFLWXG�\�HO�SURQXQFLDPLHQWR�GHO�
yUJDQR� HMHFXWLYR� GHO� SURFHVR� GH� LQWHJUDFLyQ�� D� MXLFLR� GHO� SDtV�PLHPEUR�
VROLFLWDQWH� H[LVWHQ� DQWHFHGHQWHV� TXH� KDJDQ� WHPHU� IXQGDGDPHQWH� TXH��
FRPR�FRQVHFXHQFLD�GH�OD�GHYDOXDFLyQ��VH�SURGXFLUiQ�SHUMXLFLRV�LQPHGLDWRV�
TXH� UHYLVWDQ� JUDYHGDG� SDUD� VX� HFRQRPtD�� TXH� UHTXLHUDQ� FRQ� FDUiFWHU�
GH� HPHUJHQFLD� OD� DGRSFLyQ� GH� PHGLGDV� GH� SURWHFFLyQ�� SRGUi� SODQWHDU�
OD� VLWXDFLyQ� D� OD� 6*&$�� OD� FXDO�� VL� FRQVLGHUD� IXQGDGD� OD� SHWLFLyQ�� SRGUi�
DXWRUL]DU�OD�DSOLFDFLyQ�GH�PHGLGDV�DGHFXDGDV��SDUD�OR�FXDO�GLVSRQGUi�GH�XQ�
SOD]R�GH� VLHWH�GtDV� FRQWLQXRV��(O�SURQXQFLDPLHQWR�GHÀQLWLYR�GHO�yUJDQR�
HMHFXWLYR�VREUH�OD�DOWHUDFLyQ�GH�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD�
GHWHUPLQDUi��HQ�WRGR�FDVR��HO�PDQWHQLPLHQWR��PRGLÀFDFLyQ�R�VXVSHQVLyQ�
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GH�ODV�PHGLGDV�GH�HPHUJHQFLD�DXWRUL]DGDV��/DV�PHGLGDV�TXH�VH�DGRSWHQ�GH�
FRQIRUPLGDG�FRQ�HVWH�DUWtFXOR�QR�SRGUiQ�VLJQLÀFDU�XQD�GLVPLQXFLyQ�GH�ODV�
FRUULHQWHV�GH�FRPHUFLR�H[LVWHQWHV�DQWHV�GH�OD�GHYDOXDFLyQ��

3.2      La Decisión 389 de la Comisión 

/D�'HFLVLyQ��������5HJODPHQWR�SDUD�OD�DSOLFDFLyQ�GH�OD�FOiXVXOD�GH�
VDOYDJXDUGLD�SUHYLVWD�HQ�HO�DUW������KR\�DUW������GHO�$FXHUGR�GH�&DUWDJHQD��
UHJXOD� HO� SURFHGLPLHQWR� D� VHJXLU� SDUD� VROLFLWDU� D� OD� -XQWD� �OD� 6*&$��
DXWRUL]DFLyQ�SDUD�DSOLFDU�XQD�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�
GH�SDJRV�JOREDO�� DVt� FRPR� ODV�PHGLGDV� FRUUHFWLYDV� HQ� ODV�TXH� VH�SXHGHQ�
H[SUHVDU�GLFKD�VDOYDJXDUGLD�� UHFDUJRV�D� ODV� LPSRUWDFLRQHV��SUHVFULSFLRQHV�
HQ� PDWHULD� GH� GHSyVLWR� SUHYLR� D� OD� LPSRUWDFLyQ� X� RWUDV� PHGLGDV� TXH�
UHSHUFXWDQ� HQ� HO� SUHFLR� GH� ODV� PHUFDGHUtDV�� \�� GH� PDQHUD� H[FHSFLRQDO��
UHVWULFFLRQHV� FXDQWLWDWLYDV� FXDQGR�� GHELGR� D� XQD� VLWXDFLyQ� FUtWLFD� HQ� OD�
EDODQ]D�GH�SDJRV��ODV�PHGLGDV�EDVDGDV�HQ�ORV�SUHFLRV�QR�SXHGDQ�LPSHGLU�VX�
EUXVFR�HPSHRUDPLHQWR��

3.3      La Decisión 439 de la Comisión 

/D� 'HFLVLyQ� ������ DSUXHED� HO� ©0DUFR� *HQHUDO� GH� 3ULQFLSLRV� \�
1RUPDV�SDUD�OD�/LEHUDOL]DFLyQ�GHO�&RPHUFLR�GH�6HUYLFLRV�HQ�OD�&RPXQLGDG�
$QGLQDª�� 6X� FDStWXOR�9,,� �DUWV�� ��� \� ���� WUDWD� GH� XQD� VDOYDJXDUGLD� SRU�
EDODQ]D� GH� SDJRV� YLQFXODGD� D� ORV� VHUYLFLRV�� (O� DUW�� ��� VHxDOD� TXH� XQ�
SDtV�PLHPEUR�TXH�KD\D� DGRSWDGR�PHGLGDV� UHVWULFWLYDV�GHO� FRPHUFLR�GH�
VHUYLFLRV�FRQ�WHUFHURV�SDtVHV��SDUD�KDFHU�IUHQWH�D�OD�H[LVWHQFLD�R�DPHQD]D�
GH�JUDYHV�GLÀFXOWDGHV�ÀQDQFLHUDV�H[WHULRUHV�R�GH�EDODQ]D�GH�SDJRV��SRGUi�
H[WHQGHU�GLFKDV�PHGLGDV��SUHYLD�DXWRUL]DFLyQ�GH� OD�6*&$��DO� FRPHUFLR�
LQWUDVXEUHJLRQDO�GH�VHUYLFLRV�

6LQ� SHUMXLFLR� GH� OR� HVWDEOHFLGR� HQ� HO� FDStWXOR�;,� GHO� $FXHUGR� GH�
&DUWDJHQD� \� ODV� 'HFLVLRQHV� ���� \� ����� FRPR� VH� DSUHFLD� HQ� OD� VHFFLyQ�
VLJXLHQWH�� HO� 7ULEXQDO� KD� HVWDEOHFLGR� FULWHULRV� MXUtGLFRV� VREUH� WRGDV� ODV�
VDOYDJXDUGLDV� GHO� UHIHULGR� FDStWXOR�� ORV� FXDOHV� JXtDQ� OD� DFWXDFLyQ� GH� ORV�
SDtVHV�PLHPEURV�\�GH�OD�6*&$�

��� 'H�IHFKD���GH�MXOLR�GH�������SXEOLFDGD�HQ�OD�*2$&�Q~P������GHO����GH�MXOLR�GH������
��� 'H�IHFKD����GH�MXQLR�GH�������SXEOLFDGD�HQ�OD�*2$&�Q~P������GHO����GH�MXQLR�GH�

�����
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4. CRITERIOS JURISPRUDENCIALES EN MATERIA DE 
SALVAGUARDIAS: 1987-2017

(Q�OD�SUHVHQWH�VHFFLyQ�VH�UHVXPHQ�ORV�FULWHULRV�MXUtGLFRV�HVER]DGRV�
SRU�HO�7-&$�FRQ�UHODFLyQ�D�ODV�VDOYDJXDUGLDV�SUHYLVWDV�HQ�HO�FDStWXOR�;,�GHO�
$FXHUGR�GH�&DUWDJHQD��FRQWHQLGRV�HQ�OD�MXULVSUXGHQFLD�HPLWLGD�GHVGH������
\�KDVWD�DQWHV�GHO��������

���������6DOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO

&RQ� UHODFLyQ� D� OD� VDOYDJXDUGLD� SRU� GHVHTXLOLEULR� HQ� OD� EDODQ]D� GH�
SDJRV��HO�7ULEXQDO�HVWDEOHFLy�HQ�VX�MXULVSUXGHQFLD����ORV�VLJXLHQWHV�FULWHULRV�
LQWHUSUHWDWLYRV�

D�� (V�XQD�PHGLGD�VXMHWD�D�SDUiPHWURV�PX\�HVWULFWRV��\�GH�QDWXUDOH]D�
H[FHSFLRQDO��FRUUHFWLYD��QR�GLVFULPLQDWRULD�\�WUDQVLWRULD��

E�� 6X�DSOLFDFLyQ�UHTXLHUH�OD�DXWRUL]DFLyQ�SUHYLD�GH�OD�6*&$��H[FHSWR�
HQ�FDVRV�GH�HPHUJHQFLD��VLWXDFLyQ�HQ�OD�FXDO�HO�yUJDQR�HMHFXWLYR�
GHO�SURFHVR�GH�LQWHJUDFLyQ�VH�SURQXQFLDUi�FRQ�SRVWHULRULGDG��

F�� (VWi� FRQFHELGD� SDUD� FRUUHJLU� VLWXDFLRQHV� WUDQVLWRULDV� GH�
GHVHTXLOLEULR�GH�OD�EDODQ]D�GH�SDJRV�

��� (VWD�VHFFLyQ�KD�VLGR�H[WUDtGD�GH�ORV�VLJXLHQWHV�GRFXPHQWRV�
�L�� $QH[R�,�GHO�9RWR�GLVLGHQWH�D�OD�6HQWHQFLD�GHO����GH�DEULO�GH������HPLWLGD�HQ�HO�

3URFHVR����$1������� VHQWHQFLD�SXEOLFDGD�HQ� OD�*2$&�Q~P�������GHO����GH�
PD\R�GH������

�LL�� $QH[R�,�GHO�,QIRUPH����03�7-&$������GHO����GH�PD\R�GH������HPLWLGR�HQ�HO�
3URFHVR����$1������

�LLL�� $QH[R�,,�GHO�,QIRUPH����03�7-&$������GHO���GH�MXQLR�GH������HPLWLGR�HQ�HO�
3URFHVR����$1������

6H�SXHGH�WHQHU�DFFHVR�D�ORV�PHQFLRQDGRV�GRFXPHQWRV�VLJXLHQGR�ODV�SDXWDV�HVWDEOH�
FLGDV�HQ�HO�DUW����GHO�5HJODPHQWR�,QWHUQR�GHO�7ULEXQDO�GH�-XVWLFLD�GH�OD�&RPXQLGDG�
$QGLQD��DSUREDGR�PHGLDQWH�HO�$FXHUGR���������GHO����GH�MXQLR�GH�������SXEOLFDGR�
HQ�OD�*2$&�Q~P�������GHO����GH�MXQLR�GH�������

��� ,QWHUSUHWDFLyQ� 3UHMXGLFLDO� ���,3���� GH� IHFKD� ��� GH� MXOLR� GH� ������ SXEOLFDGD� HQ� OD�
*2$&�Q~P������GHO���GH�VHWLHPEUH�GH�������6HQWHQFLD�GHO����GH�DJRVWR�GH������
UHFDtGD�HQ�HO�3URFHVR����$1�����SXEOLFDGD�HQ�OD�*2$&�Q~P������GHO����GH�VHWLHPEUH�
GH�������6HQWHQFLD�GHO����GH�MXOLR�GH������UHFDtGD�HQ�HO�3URFHVR����$,�����SXEOLFDGD�
HQ�OD�*2$&�Q~P������GHO���GH�RFWXEUH�GH�������H��,QWHUSUHWDFLyQ�3UHMXGLFLDO�����,3�
�����GHO���GH�PD\R�GH�������SXEOLFDGD�HQ�OD�*2$&�Q~P������GHO����GH�MXQLR�GH������
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G�� 'HEH� H[LVWLU� XQD� UHODFLyQ� GH� FDXVD� \� HIHFWR�� HV� GHFLU�� VH� GHEH�
GHPRVWUDU� OD� LQFLGHQFLD�TXH� WLHQHQ� ODV� LPSRUWDFLRQHV�GH�RULJHQ�
VXEUHJLRQDO�HQ�HO�GHVHTXLOLEULR�GH�OD�EDODQ]D�GH�SDJRV�JOREDO�GHO�
SDtV�VROLFLWDQWH��

H�� /D�VDOYDJXDUGLD�VH�DSOLFD�DO�SDtV�TXH�KD�RULJLQDGR�OD�SHUWXUEDFLyQ��
\�

I�� /RV� SDtVHV�PLHPEURV� SURFXUDUiQ� TXH� OD� VDOYDJXDUGLD� QR� DIHFWH�
HO� FRPHUFLR� GH� ORV� SURGXFWRV� LQFRUSRUDGRV� DO� SURJUDPD� GH�
OLEHUDFLyQ�

���������6DOYDJXDUGLD�SRU�FXPSOLPLHQWR�GHO�SURJUDPD�GH�OLEHUDFLyQ

7UDWiQGRVH�GH� OD� VDOYDJXDUGLD�SRU� FXPSOLPLHQWR�GHO� SURJUDPD�GH�
OLEHUDFLyQ��HO�7ULEXQDO���VHxDOy�ORV�VLJXLHQWHV�FULWHULRV�MXUtGLFRV�

D�� (V�XQD�PHGLGD�VXMHWD�D�SDUiPHWURV�PX\�HVWULFWRV��\�GH�QDWXUDOH]D�
FRUUHFWLYD��QR�GLVFULPLQDWRULD�\�WUDQVLWRULD�

E�� 3RU� VX� QDWXUDOH]D� H[FHSFLRQDO�� GHEH� VHU� DSOLFDGD� GH� PDQHUD�
UHVWULQJLGD�\�QR�H[WHQVLYD��6H�WUDWD�GH�XQD�PHGLGD�H[FHSFLRQDO�\�
UHVWULFWLYD�DSOLFDEOH�D�OD�LPSRUWDFLyQ�GH�´SURGXFWRVµ�RULJLQDULRV�
GHO�WHUULWRULR�GH�FXDOTXLHU�SDtV�PLHPEUR��

F�� 'HEH�H[LVWLU�XQD�UHODFLyQ�GH�FDXVD�\�HIHFWR�HQWUH�HO� LQFUHPHQWR�
GH� ODV� LPSRUWDFLRQHV� �IUXWR� GHO� SURJUDPD� GH� OLEHUDFLyQ�� \� ORV�
SHUMXLFLRV�JUDYHV��R�DPHQD]D�GH�SHUMXLFLRV�JUDYHV��D�OD�HFRQRPtD�
GHO� SDtV� PLHPEUR� DIHFWDGR� R� D� XQ� VHFWRU� VLJQLÀFDWLYR� GH� VX�
DFWLYLGDG�HFRQyPLFD�

G�� 6X�DSOLFDFLyQ�UHTXLHUH�OD�DXWRUL]DFLyQ�SUHYLD�GH�OD�6*&$��H[FHSWR�
HQ� FDVRV� GH� HPHUJHQFLD�� VXSXHVWR� HQ� HO� FXDO� HO� SDtV� PLHPEUR�
DIHFWDGR� SXHGH� DSOLFDU� PHGLGDV� FRUUHFWLYDV� SURYLVLRQDOHV�

��� ,QWHUSUHWDFLyQ�3UHMXGLFLDO����,3����GHO����GH� MXOLR�GH�������SXEOLFDGD�HQ�OD�*2$&�
Q~P������GHO���GH� VHWLHPEUH�GH�������6HQWHQFLD�GHO����GH�DJRVWR�GH������ UHFDtGD�
HQ�HO�3URFHVR����$1�����SXEOLFDGD�HQ� OD�*2$&�Q~P������GHO����GH�VHWLHPEUH�GH�
������6HQWHQFLD�GHO���GH�MXOLR�GH������UHFDtGD�HQ�HO�3URFHVR����$,�����SXEOLFDGD�HQ�OD�
*2$&�Q~P������GHO����GH�DJRVWR�GH�������H��,QWHUSUHWDFLyQ�3UHMXGLFLDO�����,3������
GHO���GH�PD\R�GH�������SXEOLFDGD�HQ�OD�*2$&�Q~P������GHO����GH�MXQLR�GH������



Ponti!cia Universidad Católica del Ecuador Sede Ambato 

���

XQLODWHUDOHV� TXH� HVWiQ� VXMHWDV� D� SURQXQFLDPLHQWR� SRVWHULRU� GHO�
yUJDQR�HMHFXWLYR�GHO�SURFHVR�GH�LQWHJUDFLyQ��

H�� (VWi�VXMHWD�DO�PRQLWRUHR�GH�OD�6*&$��SDUD�HYLWDU�VX�SURORQJDFLyQ�
HQ�HO�WLHPSR�

I�� 0LHQWUDV�VH�DSOLTXH�HQ�IRUPD�XQLODWHUDO��QR�SRGUi�VLJQLÀFDU�XQD�
GLVPLQXFLyQ� GH� ODV� LPSRUWDFLRQHV� GHO� SURGXFWR� R� SURGXFWRV�
GH� TXH� VH� WUDWH�� FRQ� UHVSHFWR� DO� SURPHGLR� GH� ORV� GRFH� PHVHV�
DQWHULRUHV���

J�� /D�PHGLGD� DGRSWDGD� GHEH� FDXVDU� HO�PHQRU� SHUMXLFLR� SRVLEOH� DO�
SURJUDPD�GH�OLEHUDFLyQ��\�

K�� 'HEH� H[LVWLU� XQD� UHODFLyQ� GLUHFWD� HQWUH� OD�PHGLGD� UHVWULFWLYD� �OD�
VDOYDJXDUGLD��\�VX�HIHFWR�VREUH�OD�GLVPLQXFLyQ�GH�ODV�LPSRUWDFLRQHV�
R�HQ�OD�SRVLELOLGDG�LQPLQHQWH�GH�UHGXFLUODV�

���� 6DOYDJXDUGLD�SRU�SURGXFWRV�HVSHFtÀFRV��SHUWXUEDFLyQ�

(Q� HO� FDVR� GH� OD� VDOYDJXDUGLD� SRU� SURGXFWRV� HVSHFtÀFRV�� OD�
MXULVSUXGHQFLD�GHO�7-&$���GHWHUPLQy�ORV�VLJXLHQWHV�FULWHULRV�LQWHUSUHWDWLYRV��

D�� 0HGLGD�FRUUHFWLYD�\�GH�FDUiFWHU�SURYLVLRQDO��

E�� 1R�GLVFULPLQDWRULD�HQ�VX�SULPHUD�HWDSD��DQWHV�GH�VHU�UHYLVDGD�SRU�
OD�6*&$��VLQ�HPEDUJR��XQD�YH]�DXWRUL]DGD��VH�DSOLFD�VROR�DO�SDtV�
TXH�KD�RULJLQDGR�OD�SHUWXUEDFLyQ��

��� 6HQWHQFLD�GHO����GH�DJRVWR�GH������UHFDtGD�HQ�HO�3URFHVR����$1�����SXEOLFDGD�HQ�OD�
*2$&�Q~P������GHO����GH�VHWLHPEUH�GH�������,QWHUSUHWDFLyQ�3UHMXGLFLDO�����,3������
GHO���GH�PD\R�GH�������SXEOLFDGD�HQ� OD�*2$&�Q~P������GHO����GH� MXQLR�GH�������
6HQWHQFLD�GHO����GH�DJRVWR�GH������UHFDtGD�HQ�HO�3URFHVR����$1�������SXEOLFDGD�HQ�OD�
*2$&�Q~P������GHO���GH�RFWXEUH�GH�������6HQWHQFLD�GHO���GH�PD\R�GH������UHFDtGD�
HQ�HO�3URFHVR����$1�������SXEOLFDGD�HQ�OD�*2$&�Q~P�������GHO����GH�MXQLR�GH�������
6HQWHQFLD�GHO����GH�DEULO�GH������UHFDtGD�HQ�HO�3URFHVR�����$,�������SXEOLFDGD�HQ�OD�
*2$&�Q~P�������GHO����GH�MXQLR�GH�������6HQWHQFLD�GHO����GH�DEULO�GH������UHFDtGD�
HQ�HO�3URFHVR�����$1�������SXEOLFDGD�HQ�OD�*2$&�Q~P�������GHO����GH�PD\R�GH�
������6HQWHQFLD�GHO����GH�QRYLHPEUH�GH������UHFDtGD�HQ�HO�3URFHVR�����$1�������SX�
EOLFDGD�HQ�OD�*2$&�Q~P�������GHO����GH�PD\R�GH�������H��,QWHUSUHWDFLyQ�3UHMXGLFLDO�
����,3������GHO����GH�IHEUHUR�GH�������SXEOLFDGD�HQ�OD�*2$&�Q~P�������GHO����GH�
DEULO�GH������
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F�� 0HGLGD�VXMHWD�D�XQ�SRVWHULRU�SURQXQFLDPLHQWR�D�FDUJR�GH�OD�6*&$�

G�� 'HEH�VHU�MXVWLÀFDGD��H[FHSFLRQDO�\�DXWRUL]DGD��

H�� 'HEH�H[LVWLU�XQD� UHODFLyQ�GH�FDXVD� �ODV� LPSRUWDFLRQHV��\�HIHFWR�
�OD� SHUWXUEDFLyQ��� HV� GHFLU�� OD� SHUWXUEDFLyQ� WLHQH� TXH� VHU� OD�
FRQVHFXHQFLD� \� UHVXOWDGR� GLUHFWR�� LQPHGLDWR� \� H[FOXVLYR� GH� ODV�
LPSRUWDFLRQHV�GH�XQ�GHWHUPLQDGR�SURGXFWR�TXH�DIHFWDQ�DO�SDtV�
PLHPEUR�TXH�GHFLGH�DSOLFDU�OD�PHGLGD��/D�UHODFLyQ�GH�FDXVDOLGDG�
HV�XQ�HOHPHQWR�GH�HVSHFLDO�FRQVLGHUDFLyQ�SDUD�OD�DGRSFLyQ�GH�OD�
PHGLGD�SRU�OD�6*&$�\�VX�SRVWHULRU�FRQÀUPDFLyQ�SRU�HO�7ULEXQDO��

I�� /D�6*&$�GHEH�YHULÀFDU�OD�SHUWXUEDFLyQ�HQ�OD�SURGXFFLyQ�QDFLRQDO�
\�HO�RULJHQ�GH�ODV�LPSRUWDFLRQHV�FDXVDQWHV�GH�OD�PLVPD��\�HPLWLUi�
VX�SURQXQFLDPLHQWR�D�HIHFWRV�GH�VXVSHQGHU��PRGLÀFDU�R�DXWRUL]DU�
OD� PHGLGD�� 'HEH� YHULÀFDUVH� OD� FDXVD� GH� OD� SHUWXUEDFLyQ� HQ� OD�
SURGXFFLyQ�QDFLRQDO�\�HO�RULJHQ�GH� ODV� LPSRUWDFLRQHV��D�HIHFWRV�
GH�VXVSHQGHU��PRGLÀFDU�R�DXWRUL]DU�ODV�PHGLGDV�SRU�SDUWH�GH�OD�
6*&$�

J�� $SOLFDEOH�D�ORV�SURGXFWRV�GHO�SDtV�PLHPEUR�HQ�HO�TXH�VH�RULJLQy�
OD�SHUWXUEDFLyQ��GHVSXpV�GH�TXH�OD�PHGLGD�KD�VLGR�DSUREDGD�SRU�
SDUWH�GH�OD�6*&$��

K�� 6H�GHEH�JDUDQWL]DU�HO�DFFHVR�D�XQ�YROXPHQ�GH�FRPHUFLR�QR�LQIHULRU�
DO�SURPHGLR�GH�ORV�WUHV�~OWLPRV�DxRV��\�

L�� 6H� GHEH� SURFXUDU� QR� DIHFWDU� HO� FRPHUFLR� GH� SURGXFWRV�
LQFRUSRUDGRV�GHQWUR�GHO�SURJUDPD�GH�OLEHUDFLyQ�

���������6DOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD�

5HVSHFWR� GH� OD� VDOYDJXDUGLD� SRU� GHYDOXDFLyQ� PRQHWDULD�� OD�
MXULVSUXGHQFLD�GHO�7ULEXQDO20�PHQFLRQy�ORV�VLJXLHQWHV�FULWHULRV�

20� 6HQWHQFLD� GHO� ��� GH� MXQLR� GH� ����� UHFDtGD� HQ� HO� 3URFHVR� ��1����� SXEOLFDGD� HQ� OD�
*2$&�Q~P�����GHO����GH�MXOLR�GH�������6HQWHQFLD�GHO����GH�MXQLR�GH������UHFDtGD�HQ�
HO�3URFHVR���1�����SXEOLFDGD�HQ�OD�*2$&�Q~P�����GHO����GH�MXOLR�GH�������6HQWHQFLD�
GHO����GH�DJRVWR�GH������UHFDtGD�HQ�HO�3URFHVR���$1�����SXEOLFDGD�HQ�OD�*2$&�Q~P��
����GHO����GH�VHWLHPEUH�GH�������H��,QWHUSUHWDFLyQ�3UHMXGLFLDO�����,3������GHO���GH�
PD\R�GHO�������SXEOLFDGD�HQ�OD�*2$&�Q~P������GHO����GH�MXQLR�GH������
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D�� /D� PHGLGD� HVWi� VXMHWD� D� XQD� LQWHUSUHWDFLyQ� UHVWULFWLYD�� FRPR�
QRUPD�GH�H[FHSFLyQ��

E�� ,QLFLDOPHQWH� OD�6*&$�VHxDOD�XQ� WpUPLQR�SDUD� OD�FHVDFLyQ�GH� OD�
PHGLGD� GH� FDUiFWHU� QR� YLQFXODQWH�� HV� GHFLU�� EDMR� OD� IyUPXOD� GH�
UHFRPHQGDFLyQ�

F�� (V�XQD�PHGLGD�FRUUHFWLYD��WUDQVLWRULD�\�FRQGLFLRQDGD��SXHVWR�TXH�
VH�DSOLFD�©PLHQWUDV�VXEVLVWD�OD�DOWHUDFLyQª�

G�� 6X�DSOLFDFLyQ�QR�SXHGH�VLJQLÀFDU�GLVPLQXFLyQ�GH� ORV�QLYHOHV�GH�
LPSRUWDFLyQ�H[LVWHQWHV�DQWHV�GH�OD�GHYDOXDFLyQ��

H�� &RUUHVSRQGH�DO�SDtV�PLHPEUR�TXH�DGRSWy� OD�PHGLGD�FRUUHFWLYD�
VXVSHQGHU� VXV� HIHFWRV� FXDQGR� KD\DQ� FHVDGR� ORV� PRWLYRV� TXH�
OD�RULJLQDURQ��6L� HO�SDtV�PLHPEUR�QR� OR�KDFH�� OR�SXHGH�RUGHQDU�
OD�6*&$�R� OD�&RPLVLyQ��TXH� WLHQH�DWULEXFLRQHV�SDUD�GHFLGLU�HQ�
GHÀQLWLYD�VREUH�HO�DVXQWR��

I�� (O�SDtV�TXH�GHYDOXy�SXHGH�SHGLU�HQ�FXDOTXLHU�PRPHQWR�D�OD�6*&$�
TXH�VH�SURQXQFLH��DGRSWH�XQD�UHVROXFLyQ�\�VXVSHQGD�OD�PHGLGD�D�
SHGLGR�GH�SDUWH��R�QLHJXH�OD�VXVSHQVLyQ��FDVR�HQ�HO�FXDO�GLFKR�SDtV�
WLHQH�GHUHFKR�D�UHFXUULU�DQWH�OD�&RPLVLyQ�

J�� 'HEH�H[LVWLU�XQD�UHODFLyQ�GH�FDXVD�\�HIHFWR��HV�GHFLU��OD�GHYDOXDFLyQ�
RFXUULGD�HQ�RWUR�X�RWURV�SDtVHV�PLHPEURV�GHEH�VHU�OD�FDXVD�GH�OD�
SHUWXUEDFLyQ� HQ� HO� SDtV� DIHFWDGR� �SDtV� VROLFLWDQWH� GH� OD�PHGLGD�
FRUUHFWLYD���

K�� 6H�WUDWD�GH�XQD�PHGLGD�GH�GXUDFLyQ�LQGHÀQLGD�SHUR�FRQGLFLRQDGD��
VXMHWD�DO�SHUPDQHQWH�FRQWURO�GH�OD�6*&$��\��

L�� /D�6*&$�WLHQH�OD�IDFXOWDG�GH�PDQWHQHU��PRGLÀFDU�R�VXVSHQGHU�OD�
PHGLGD�GH�VDOYDJXDUGLD�
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5. CRITERIOS JURISPRUDENCIALES EN MATERIA DE 
SALVAGUARDIAS ESTABLECIDOS EL 2018 

���� (O�3URFHVR����$1�������VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ� OD�
balanza de pagos global (Sentencia del 26 de abril de 2018)

(Q�ORV�SULPHURV�PHVHV�GHO�������HO�VDOGR�GH�OD�FXHQWD�FRUULHQWH�GH�
OD�EDODQ]D�GH�SDJRV�JOREDO�GHO�(FXDGRU�HUD�GHÀFLWDULD21��OR�TXH�VLJQLÀFDED�
TXH� VDOtDQ�PiV� GyODUHV� GHO� SDtV� GH� ORV� TXH� HQWUDEDQ��(VWH� IHQyPHQR� VH�
GHELy��SULQFLSDOPHQWH��D�OD�FDtGD�GHO�SUHFLR�LQWHUQDFLRQDO�GHO�SHWUyOHR��TXH�
GH�86�����HQ�HQHUR�GH������EDMy�D�86�����HQ�GLFLHPEUH�GHO�PLVPR�DxR22��
7UDWiQGRVH�GH�XQ�SDtV�FX\RV�LQJUHVRV�GHO�H[WHULRU�SURYLHQHQ�HQ�JUDQ�PHGLGD�
GH�VXV�H[SRUWDFLRQHV�GH�SHWUyOHR��OD�FDtGD�GHO�SUHFLR�GH�HVWH�KLGURFDUEXUR�
LPSOLFy�XQD�LPSRUWDQWH�UHGXFFLyQ�HQ�HO�LQJUHVR�GH�GyODUHV�GHO�H[WHULRU�

&RQ�HO�ÀQ�GH�FRUUHJLU�HO�GHVHTXLOLEULR�HQ�VX�EDODQ]D�GH�SDJRV��PHGLDQWH�
5HVROXFLyQ����������GHO�&RPLWp�GH�&RPHUFLR�([WHULRU��COMEX��GHO���GH�
PDU]R�GH���������HO�JRELHUQR�HFXDWRULDQR�GHFLGLy�HVWDEOHFHU�XQD�VREUHWDVD�

21� ©(O�VDOGR�GH�OD�FXHQWD�FRUULHQWH�GH�OD�EDODQ]D�GH�SDJRV�HQ�HO�SULPHU�WULPHVWUH�GHO������
UHJLVWUy�HO�PD\RU�GpÀFLW�FRPSDUDGR�FRQ�LJXDOHV�SHUtRGRV�GHVGH�TXH�(FXDGRU�VH�GROD�
UL]y��(Q�HVWD�FXHQWD�FRUULHQWH�VH�UHJLVWUDQ�ORV�GyODUHV�TXH�HQWUDQ�\�VDOHQ�SRU�H[SRUWD�
FLRQHV�H�LPSRUWDFLRQHV�GH�ELHQHV�\�VHUYLFLRV��SRU�UHQWD��\�SRU�RWUDV�WUDQVIHUHQFLDV�

� �«�
� (VWH� GHWHULRUR�GH� OD� FXHQWD� FRUULHQWH� GXUDQWH� ORV� WUHV� SULPHURV�PHVHV� GHO� ����� VH�

H[SOLFD�SRU�GRV�IDFWRUHV��la caída del precio del petróleo�\�OD�FDtGD�GH�ODV�UHPHVDV�
GH�ORV�PLJUDQWHV��TXH�YLHQHQ�UHGXFLpQGRVH�GHVGH�KDFH�DOJXQRV�DxRV�ª��1HJULOOD�SURSLD�
RPLWLGD��pQIDVLV�DJUHJDGR��>0yQLFD�2UR]FR��'pÀFLW�GHO�SULPHU�WULPHVWUH�HQ�FXHQWD�FRUULHQWH��HO�
peor desde la dolarización��(O�&RPHUFLR����GH�MXOLR�GH�����@��'LVSRQLEOH�HQ��KWWSV���ZZZ�
HOFRPHUFLR�FRP�DFWXDOLGDG�GHÀFLW�SULPHU�WULPHVWUH�FXHQWD�FRUULHQWH�KWPO� �&RQVXOWD�
HIHFWXDGD�HO����GH�RFWXEUH�GH�������

22� ©/D�EDMD�GHO�SUHFLR�GHO�SHWUyOHR��GDGD��VHJ~Q�DQDOLVWDV��SRU�XQD�VREUHRIHUWD�GH�ORV�SULQ�
FLSDOHV�VRFLRV�GH�OD�23(3��2UJDQL]DFLyQ�GH�3DtVHV�([SRUWDGRUHV�GH�3HWUyOHR���TXH�VH�
QLHJDQ�D�GLVPLQXLU�VX�SURGXFFLyQ��HPSH]y�D�VHQWLUVH�HQ�DJRVWR�SDVDGR��3HUR�GH�PDQHUD�
PiV�HVWUHSLWRVD�ODV�~OWLPDV�VHPDQDV�GHO�DxR��+DVWD�HO�PLpUFROHV����GH�GLFLHPEUH�HO�FUXGR�
:7,��:HVW�7H[DV�,QWHUPHGLDWH���TXH�VLUYH�GH�UHIHUHQFLD�SDUD�HO�TXH�YHQGH�HO�SDtV��VH�
XELFy�HQ����������FXDQGR�D�LQLFLRV�GH�DxR�VXSHUDED�ORV�������(O�HFXDWRULDQR��2ULHQWH�
\�1DSR��OOHJy�HO����GH�GLFLHPEUH��~OWLPR�FRUWH��D�������VHJ~Q�HO�6LVWHPD�1DFLRQDO�GH�
,QIRUPDFLyQ��HQ�HO�SULPHU�VHPHVWUH�HVWDED�DUULED�GH������ª�>El Universo, El petróleo cae y 
complica la economía de Ecuador este 2015��(O�8QLYHUVR����GH�HQHUR�GH�����@��'LVSRQLEOH�HQ��
KWWSV���ZZZ�HOXQLYHUVR�FRP�QRWLFLDV������������QRWD���������SHWUROHR�FDH�FRP�
SOLFD�HFRQRPLD�HVWH�������&RQVXOWD�HIHFWXDGD�HO���GH�RFWXEUH�GH�������

��� 3XEOLFDGD�HQ�HO�6XSOHPHQWR�GHO�5HJLVWUR�2ÀFLDO�GHO�(FXDGRU�����GHO����GH�PDU]R�GH������
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DUDQFHODULD� WHPSRUDO� \� QR�GLVFULPLQDWRULD� DG� valorem� GH� ����� ����� ����
\����VREUH�GLVWLQWDV� VXESDUWLGDV�DUDQFHODULDV��GHVGH�DOLPHQWRV�\�EHELGDV�
KDVWD�DUWtFXORV�GH� OLPSLH]D�\�HOHFWURGRPpVWLFRV��$VLPLVPR��H[FOX\y�GH� OD�
DSOLFDFLyQ�GH�OD�VDOYDJXDUGLD�D�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�SDtVHV�GH�
PHQRU�GHVDUUROOR�UHODWLYR�PLHPEURV�GH�OD�$VRFLDFLyQ�/DWLQRDPHULFDQD�GH�
,QWHJUDFLyQ��ALADI���%ROLYLD�\�3DUDJXD\����FRQIRUPH�D�OD�5HVROXFLyQ����
GHO�&RPLWp�GH�5HSUHVHQWDQWHV�GH�OD�$/$',�

/D�PHGLGD�IXH�FRPXQLFDGD�D�OD�6*&$��/RV�JRELHUQRV�GH�&RORPELD�
\� 3HU~�� DVt� FRPR� JUHPLRV� HPSUHVDULDOHV� SHUXDQRV���� VH� RSXVLHURQ� D� OD�
VDOYDJXDUGLD�HFXDWRULDQD�

3RU�5HVROXFLyQ������GHO���GH�DEULO�GH��������� OD�6*&$�DGPLWLy�D�
WUiPLWH�OD�VROLFLWXG�GH�DXWRUL]DFLyQ�GH�(FXDGRU�\�GLVSXVR�OD�DSHUWXUD�GH�OD�
LQYHVWLJDFLyQ�FRUUHVSRQGLHQWH��GH�FRQIRUPLGDG�FRQ�OR�GLVSXHVWR�HQ�HO�DUW��
���GHO�$FXHUGR�GH�&DUWDJHQD�\�OD�'HFLVLyQ�����

0HGLDQWH� 5HVROXFLyQ� ����� GHO� �� GH� MXQLR� GH� �������� OD� 6*&$�
DXWRUL]y�OD�PHGLGD�GH�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�GH�OD�EDODQ]D�GH�SDJRV�
JOREDO�GH�(FXDGRU��SRU�XQ�SOD]R�Pi[LPR�GH�XQ�DxR�FRQWDGR�GHVGH�HO����
GH�PDU]R� GH� ������$VLPLVPR�� H[FHSWXy� D�%ROLYLD� GH� OD� DSOLFDFLyQ� GH� OD�
UHIHULGD�PHGLGD��GHELGR�D�VX�FRQGLFLyQ�GH�SDtV�GH�PHQRU�GHVDUUROOR�UHODWLYR�
³GHQWUR�GH�OD�&RPXQLGDG�$QGLQD³�\�VX�HQFODXVWUDPLHQWR�JHRJUiÀFR�

(O���GH�VHWLHPEUH�GH�������3HU~�SUHVHQWy�GHPDQGD�DQWH�HO�7-&$�
VROLFLWDQGR� OD� QXOLGDG� GHO� SURQXQFLDPLHQWR� GH� OD� 6*&$� TXH� KDEtD�

�� 5HVROXFLyQ���GHO�&RQVHMR�GH�0LQLVWURV�GH�5HODFLRQHV�([WHULRUHV�GH�ODV�3DUWHV�
Contratantes de la ALADI del 12 de agosto de 1980.-

� ©6(*81'2��$�ORV�HIHFWRV�GH�OD�DSOLFDFLyQ�GH�ORV�WUDWDPLHQWRV�GLIHUHQFLDOHV�SUHYLVWRV�
HQ�HO�7UDWDGR�GH�0RQWHYLGHR�������VXVFULWR�HO����GH�DJRVWR�GH�������VH�FRQVLGHUDUiQ�

 D��3DtVHV�GH�PHQRU�GHVDUUROOR� HFRQyPLFR� UHODWLYR��%ROLYLD��(FXDGRU� \�3DUD-
guay;

� E��3DtVHV�GH�GHVDUUROOR�LQWHUPHGLR��&RORPELD��&KLOH��3HU~��8UXJXD\�\�9HQH]XHOD��\
� F��2WURV�SDtVHV�PLHPEURV��$UJHQWLQD��%UDVLO�\�0p[LFR�ª��eQIDVLV�DJUHJDGR�
��� /D�&iPDUD�GH�&RPHUFLR�GH�/LPD�� OD�6RFLHGDG�1DFLRQDO�GH�&RPHUFLR�([WHULRU�GHO�

3HU~��OD�6RFLHGDG�1DFLRQDO�GH�,QGXVWULDV�GH�3HU~�\�OD�$VRFLDFLyQ�GH�([SRUWDGRUHV�GHO�
3HU~���$'(;�

��� 3XEOLFDGD�HQ�OD�*2$&�Q~P�������HQ�OD�PLVPD�IHFKD�
��� 3XEOLFDGD�HQ�OD�*2$&�Q~P�������HO�PLVPR�GtD�
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DXWRUL]DGR�OD�VDOYDJXDUGLD�HFXDWRULDQD��(Q�VX�GHPDQGD�\�DOHJDWRV�ÀQDOHV��
3HU~�DUJXPHQWy�TXH�OD�5HVROXFLyQ������HUD�QXOD�SRU�IDOWD�GH�PRWLYDFLyQ��
SXHV� SHVH� D� TXH� WDQWR� 3HU~� FRPR� &RORPELD� KDEtDQ� DOHJDGR� TXH� HO�
GHVHTXLOLEULR�GH� OD�EDODQ]D�GH�SDJRV�GHO�(FXDGRU�REHGHFtD� D�SUREOHPDV�
HVWUXFWXUDOHV��OD�6*&$�QR�LQFOX\y�HQ�VX�DQiOLVLV�GLFKR�DVSHFWR��$VLPLVPR��
DOHJy� TXH� OD� 6*&$� QR� KDEtD� YHULÀFDGR� OD� VLWXDFLyQ� GH� OD� EDODQ]D� GH�
SDJRV� HFXDWRULDQD� FRQIRUPH� D� OD� QRUPDWLYD� DQGLQD�� SXHV� GH� HVWD� QR� VH�
GHVSUHQGtD�TXH�OD�6*&$�GHEtD�HYDOXDU�~QLFDPHQWH�ORV�VLJXLHQWHV�IDFWRUHV��
�L�� XQD� GLVPLQXFLyQ� LPSRUWDQWH� GH� ODV� UHVHUYDV� LQWHUQDFLRQDOHV�� �LL�� XQD�
DPHQD]D�LQPLQHQWH�GH�GLVPLQXFLyQ�GH�UHVHUYDV�LQWHUQDFLRQDOHV��\���LLL��TXH�
ODV� UHVHUYDV� LQWHUQDFLRQDOHV� HUDQ�PX\� H[LJXDV� \� VH� UHTXHUtD� DXPHQWDUODV�
GH� DFXHUGR� D� XQD� SURSRUFLyQ� UD]RQDEOH��$GLFLRQDOPHQWH�� DUJX\y� TXH� OD�
VDOYDJXDUGLD�DXWRUL]DGD�SRU� OD�6*&$�HUD�GLVFULPLQDWRULD�DO�H[FOXLU�GH�VX�
DSOLFDFLyQ�D�%ROLYLD�\��HQ�FRQVHFXHQFLD��YLRODWRULD�GH�OR�GLVSXHVWR�HQ�HO�DUW��
���GHO�$FXHUGR�GH�&DUWDJHQD��)LQDOPHQWH��3HU~�VHxDOy�TXH�OD�6*&$�KDEtD�
RPLWLGR�SURQXQFLDUVH�VREUH�OD�H[FOXVLyQ�GH�3DUDJXD\��H[FOXVLyQ�FRQWUDULD�DO�
SULQFLSLR�GH�QDFLyQ�PiV�IDYRUHFLGD�FRQWHPSODGR�HQ�HO�DUW������GHO�$FXHUGR�
GH�&DUWDJHQD����

/D� 6*&$� FRQWHVWy� OD� GHPDQGD� VROLFLWDQGR� TXH� VHD� GHFODUDGD�
LQIXQGDGD� HQ� WRGRV� VXV� H[WUHPRV���� (Q� VX� HVFULWR� GH� FRQWHVWDFLyQ� \�
DOHJDWRV� ÀQDOHV�� OD� 6*&$� DUJXPHQWy� TXH� D� SHVDU� GH� TXH� OD� QRUPDWLYD�
FRPXQLWDULD�DSOLFDEOH�D�OD�VROLFLWXG�GHO�(FXDGRU�QR�H[LJtD�TXH�VH�DQDOLFHQ�
ORV� IDFWRUHV� HVWUXFWXUDOHV��TXH�HQ�HVWH� FDVR�KDEtDQ� DIHFWDGR� OD� HFRQRPtD�
HFXDWRULDQD�� GLFKRV� IDFWRUHV� Vt� KDEtDQ� VLGR� FRQVLGHUDGRV� HQ� VX� DQiOLVLV��
$VLPLVPR��UHVSHFWR�GH�TXH�QR�VH�KDEtD�YHULÀFDGR�OD�VLWXDFLyQ�GH�OD�EDODQ]D�
GH�SDJRV�HFXDWRULDQD�FRQIRUPH�D�OD�QRUPDWLYD�DQGLQD��OD�6*&$�DOHJy�TXH�
OD�QRUPDWLYD�DQGLQD�QR�HVSHFLÀFDED�XQD�PHWRGRORJtD�SDUD�HO�DQiOLVLV�GHO�

�� «Artículo 139���&XDOTXLHU� YHQWDMD�� IDYRU�� IUDQTXLFLD�� LQPXQLGDG�R� SULYLOHJLR� TXH� VH�
DSOLTXH�SRU�XQ�3DtV�0LHPEUR�HQ�UHODFLyQ�FRQ�XQ�SURGXFWR�RULJLQDULR�GH�R�GHVWLQDGR�D�
FXDOTXLHU�RWUR�SDtV��VHUi�LQPHGLDWD�H�LQFRQGLFLRQDOPHQWH�H[WHQGLGR�DO�SURGXFWR�VLPLODU�
RULJLQDULR�GH�R�GHVWLQDGR�DO�WHUULWRULR�GH�ORV�GHPiV�3DtVHV�0LHPEURV�

� 4XHGDQ�H[FHSWXDGRV�GHO�WUDWDPLHQWR�D�TXH�VH�UHÀHUH�HO�LQFLVR�SUHFHGHQWH��ODV�YHQWDMDV��
IDYRUHV��IUDQTXLFLDV��LQPXQLGDGHV�\�SULYLOHJLRV�\D�FRQFHGLGRV�R�TXH�VH�FRQFHGLHUDQ�HQ�
YLUWXG�GH�FRQYHQLRV�HQWUH�3DtVHV�0LHPEURV�R�HQWUH�3DtVHV�0LHPEURV�\�WHUFHURV�SDtVHV��
D�ÀQ�GH�IDFLOLWDU�HO�WUiÀFR�IURQWHUL]R�ª

��� (FXDGRU�VH�DSHUVRQy�DO�SURFHVR�HQ�FDOLGDG�GH�FRDG\XYDQWH�GH�OD�6*&$�
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GHVHTXLOLEULR�GH�XQD�EDODQ]D�GH�SDJRV��\�TXH�GLYHUVRV�SURQXQFLDPLHQWRV�� 
VHxDODEDQ� TXH� HO� DQiOLVLV� GH� ODV� UHVHUYDV� LQWHUQDFLRQDOHV�� HQWUH� RWURV�
IDFWRUHV��HUDQ�UHTXHULGRV�SDUD�FRQRFHU�HO�DOXGLGR�GHVHTXLOLEULR��UD]yQ�SRU�
OD� FXDO� HQ� OD� 5HVROXFLyQ� ����� VH� GHFLGLy� WRPDU� HQ� FRQVLGHUDFLyQ� VL� ODV�
UHVHUYDV� LQWHUQDFLRQDOHV� UHJLVWUDURQ� UHGXFFLRQHV� LPSRUWDQWHV��R� VL� H[LVWtD�
XQD�DPHQD]D�GH�GLVPLQXFLyQ�LPSRUWDQWH��R�VL�VXV�QLYHOHV�HUDQ�H[LJXRV�\�VH�
UHTXHUtD�DXPHQWDUORV��)LQDOPHQWH��VREUH�OD�H[FOXVLyQ�GH�3DUDJXD\��OD�6*&$�
PHQFLRQy�TXH�QR�HQWHQGtD�FyPR�OD�GHPDQGDQWH�UHODFLRQDED�HO�KHFKR�GH�
TXH� OD� VDOYDJXDUGLD� DXWRUL]DGD� D� IDYRU� GHO� (FXDGRU�� VLQ� GLVFULPLQDFLyQ�
UHVSHFWR� GH� ODV� LPSRUWDFLRQHV� SURYHQLHQWHV� GH� 3DUDJXD\�� LPSOLFDED� XQD�
YLRODFLyQ�GHO�SULQFLSLR�GH�QDFLyQ�PiV�IDYRUHFLGD��

(O����GH�DEULO�GH�������HO�7ULEXQDO�HPLWLy�6HQWHQFLD���VLQ�DUULEDU�D�XQD�
SRVLFLyQ�XQiQLPH��(O�YRWR�HQ�PD\RUtD�GHFODUy� LQIXQGDGD� OD�GHPDQGD�HQ�
WRGRV�VXV�H[WUHPRV��5HVSHFWR�GHO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO�
GHO�(FXDGRU��GLFKR�YRWR�VRVWXYR�TXH��VL�ELHQ�OD�6*&$�QR�KDEtD�UHDOL]DGR�
XQ� DQiOLVLV� GH� ORV� IDFWRUHV� HVWUXFWXUDOHV� GH� OD� HFRQRPtD� HFXDWRULDQD� TXH�
JHQHUDURQ�HO�GHVHTXLOLEULR�GH�VX�EDODQ]D�GH�SDJRV��HVWD�RPLVLyQ�UHVXOWDED�
LQWUDVFHQGHQWH�UHVSHFWR�GH�OD�YDOLGH]�GH�OD�5HVROXFLyQ�������/R�UHOHYDQWH�
HUD�TXH�OD�6*&$�Vt�KDEtD�DQDOL]DGR�ORV�IDFWRUHV�FR\XQWXUDOHV�TXH�KDEtDQ�
LQFLGLGR�HQ�HO�GHVHTXLOLEULR�GH�OD�EDODQ]D�GH�SDJRV�JOREDO��

7UDWiQGRVH� GH� OD� YHULÀFDFLyQ� GH� OD� VLWXDFLyQ� GH� OD� EDODQ]D� GH�
SDJRV�HFXDWRULDQD�FRQIRUPH�D�OD�QRUPDWLYD�DQGLQD��SDUD�ORV�PDJLVWUDGRV�
TXH� FRQIRUPDURQ� OD�SRVLFLyQ� HQ�PD\RUtD�� OD�GHFLVLyQ�GH� OD�6*&$�GH�
DFXGLU� D�RWUDV� IXHQWHV�GHO� GHUHFKR�� DQWH� OD� IDOWD�GH� UHJXODFLyQ�GH�XQD�
PHWRGRORJtD� VREUH� OD�PDWHULD� HQ� FXHVWLyQ�� IXH� SHUWLQHQWH�� 6REUH� HVWH�
SXQWR�� GLFKR� YRWR� FRLQFLGLy� FRQ� HO� yUJDQR� HMHFXWLYR� GHO� SURFHVR� GH�
LQWHJUDFLyQ�UHVSHFWR�GH�TXH�HO�DQiOLVLV�GHO�GHVHTXLOLEULR�GH�XQD�EDODQ]D�
GH�SDJRV�GHEtD� WRPDU�HQ�FXHQWD� OD� UD]yQ�SRU� OD�FXDO�HO�SDtV�PLHPEUR�
VROLFLWDED� OD� DXWRUL]DFLyQ� GH� OD�PHGLGD�� (Q� HVWH� FDVR�� (FXDGRU� KDEtD�
DGRSWDGR� OD� PHGLGD� FRQ� HO� SURSyVLWR� GH� UHJXODU� HO� QLYHO� JHQHUDO� GH�
ODV� LPSRUWDFLRQHV�� JDUDQWL]DU� OD� OLTXLGH]� GH� VX� HFRQRPtD� \� HYLWDU� OD�

��� 'HO�7-&$��GHO�ÐUJDQR�GH�6ROXFLyQ�GH�'LIHUHQFLDV�GH�OD�20&��SXEOLFDFLRQHV�HVSHFLD�
OL]DGDV�\�RSLQLRQHV�GH�H[SHUWRV�GH�OD�DFDGHPLD�

��� 5HFDtGD�HQ�HO�3URFHVR����$1�������SXEOLFDGD�HQ�OD�*2$&�Q~P�������GHO����GH�PD\R�
GH������
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GLVPLQXFLyQ�GH� ODV� UHVHUYDV� LQWHUQDFLRQDOHV�JHQHUDGD��SULQFLSDOPHQWH��
SRU�OD�EDMD�HQ�ORV�SUHFLRV�LQWHUQDFLRQDOHV�GHO�SHWUyOHR�

5HVSHFWR�GH�OD�H[FOXVLyQ�GH�%ROLYLD��SDUD�OD�SRVLFLyQ�HQ�PD\RUtD�GHO�
7-&$��GH�XQD�LQWHUSUHWDFLyQ�WHOHROyJLFD�\�VLVWHPiWLFD�GH�ORV�DUWV�����OLWHUDO�
M��\�����GHO�$FXHUGR�GH�&DUWDJHQD�VH�GHVSUHQGtD�TXH�HO�WUDWR�SUHIHUHQFLDO�
UHFRQRFLGR�D�%ROLYLD��\�D�(FXDGRU��VH�DSOLFDED�WDPELpQ�D�ODV�VDOYDJXDUGLDV�
FRPHUFLDOHV��SRU�OR�TXH�OD�H[FOXVLyQ�GH�%ROLYLD�GH�OD�VDOYDJXDUGLD�HFXDWRULDQD�
QR� UHVXOWDED� GLVFULPLQDWRULD�� )LQDOPHQWH�� WUDWiQGRVH� GH� OD� H[FOXVLyQ� GH�
3DUDJXD\��SDUD�HO�YRWR�HQ�PD\RUtD��OD�6*&$�KDEtD�DXWRUL]DGR�OD�VDOYDJXDUGLD�
SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�VLQ�GLVFULPLQDFLyQ�DOJXQD�GHELGR�
D�TXH��HQ�HO�PDUFR�GH�VXV�DWULEXFLRQHV�SUHYLVWDV�HQ�HO�DUW�����GHO�$FXHUGR�
GH� &DUWDJHQD�� KDEtD� PRGLÀFDGR� OD� 5HVROXFLyQ� ��������� GHO� &20(;��
H[FOX\HQGR�D�3DUDJXD\�GH�VX�DSOLFDFLyQ�

(O�YRWR�HQ�PLQRUtD���VRVWXYR�TXH�OD�PD\RUtD�QR�WRPy�HQ�FRQVLGHUDFLyQ�
ORV� FULWHULRV� MXULVSUXGHQFLDOHV� H[SXHVWRV� HQ� HO� SiUUDIR� ���� GHO� SUHVHQWH�
FDStWXOR�� FRPR� WDPSRFR� DQDOL]y� VL� OD� 5HVROXFLyQ� ����� KDEtD� YLRODGR� R�
QR�HO�REMHWR��FRQWHQLGR�\�DOFDQFH�GHO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD����
(O� UHIHULGR� YRWR� DGYLUWLy� TXH� HVWH� WLSR� GH� VDOYDJXDUGLD� WHQtD� SRU� REMHWR�
FRUUHJLU�HO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO�GH�XQ�SDtV�PLHPEUR�
RFDVLRQDGR� SRU� ODV� LPSRUWDFLRQHV� GH� RWUR� X� RWURV� SDtVHV� PLHPEURV��
HV� GHFLU�� TXH� VX� DSOLFDFLyQ� HVWDED� FRQGLFLRQDGD� D� TXH� HO� GHVHTXLOLEULR�
TXH� VH�SUHWHQGtD� FRUUHJLU� KXELHVH� VLGR�SURGXFLGR�SRU� ODV� LPSRUWDFLRQHV�
SURYHQLHQWHV� GH� XQR� R� PiV� GH� ORV� SDtVHV� PLHPEURV� GH� OD� &RPXQLGDG�
$QGLQD��$VLPLVPR��KL]R�XQ�UHFXHQWR�GH�ODV�FDUDFWHUtVWLFDV�FRPXQHV�D�HVWD�
VDOYDJXDUGLD���� \� HQ� WDO� VHQWLGR� VHxDOy� TXH� VH� WUDWDED� GH� XQD�PHGLGD� GH�
QDWXUDOH]D�FRUUHFWLYD��QR�GLVFULPLQDWRULD�\�WUDQVLWRULD��TXH�GHEtD�H[LVWLU�XQD�
UHODFLyQ�GH�FDXVD�\�HIHFWR�HQWUH�ODV�LPSRUWDFLRQHV�GH�RULJHQ�VXEUHJLRQDO�\�
HO�GHVHTXLOLEULR�H[LVWHQWH��TXH�GHEtD�DSOLFDUVH�DO�SDtV�TXH�KDEtD�RULJLQDGR�

��� 6RVWHQLGR�SRU���PDJLVWUDGRV�GHO�7-&$��HQWUH�HOORV��HO�DXWRU�GHO�SUHVHQWH�FDStWXOR�
��� (O�YRWR�HQ�PLQRUtD�SUHFLVy�TXH�HO�SDUiPHWUR�GH�FRQWURO�QR�VROR�HUD�HO�WH[WR�GH�OD�QRU�

PD�DQGLQD�VLQR�WDPELpQ�OD�LQWHUSUHWDFLyQ�DXWpQWLFD�GH�GLFKD�QRUPD�UHDOL]DGD�SRU�HO�
7-&$�D�WUDYpV�GH�VXV�LQWHUSUHWDFLRQHV�SUHMXGLFLDOHV��HQ�ODV�TXH�VXHOH�GHÀQLU�HO�REMHWR��
FRQWHQLGR�\�DOFDQFH�GHO�GHUHFKR�SRVLWLYR�DQGLQR�

��� 5HFRJLGDV�HQ�OD�,QWHUSUHWDFLyQ�3UHMXGLFLDO�����,3������GHO���GH�PD\R�GH�������SXEOL�
FDGD�HQ�OD�*2$&�Q~P������GHO����GH�MXQLR�GH������
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OD�SHUWXUEDFLyQ��\�TXH�OD�UHVWULFFLyQ�LPSXHVWD�GHEtD�SURFXUDU�QR�DIHFWDU�HO�
FRPHUFLR�GH�ORV�SURGXFWRV�LQFRUSRUDGRV�DO�SURJUDPD�GH�OLEHUDFLyQ�

3DUD�HO�YRWR�HQ�PLQRUtD��HQ�PDWHULD�GH�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�
HQ� OD�EDODQ]D�GH�SDJRV�JOREDO��QL� OD�QRUPDWLYD�DQGLQD�QL� OD� MXULVSUXGHQFLD�
SUHYLD� GHO� 7-&$� FRQWHPSODEDQ� XQ� WUDWDPLHQWR� HVSHFLDO� HQ� EHQHÀFLR� GH�
(FXDGRU�R�%ROLYLD��SDtVHV�FRQ�PHQRU�JUDGR�GH�GHVDUUROOR���FRPR�Vt�OR�KDFtDQ�
H[SUHVDPHQWH�UHVSHFWR�GH�RWUR�WLSR�GH�PHGLGDV����SRU�OR�TXH�HQ�VX�RSLQLyQ�
OD�PHGLGD� Vt� HUD� GLVFULPLQDWRULD�� 5HVSHFWR� GH� OD� H[FOXVLyQ� GH� 3DUDJXD\�� OD�
SRVLFLyQ�HQ�PLQRUtD�SUHFLVy�TXH� OD�PD\RUtD�FRQIXQGLy� OR�FXHVWLRQDGR�SRU�
OD� GHPDQGDQWH�� SXHV� HVWD� QR� KDEtD� VRVWHQLGR� TXH� OD�5HVROXFLyQ� ����� HUD�
QXOD�SRUTXH�VH�KDEtD�H[FOXLGR�D�3DUDJXD\�GH�OD�DSOLFDFLyQ�GH�OD�VDOYDJXDUGLD��
VLQR�SRU�IDOWD�GH�PRWLYDFLyQ��SXHV�GLFKD�UHVROXFLyQ�QR�KDEtD�DQDOL]DGR�VL�WDO�
H[FOXVLyQ�FRQVWLWXtD�R�QR�XQD�YLRODFLyQ�DO�SULQFLSLR�GH�QDFLyQ�PiV�IDYRUHFLGD��

$GLFLRQDOPHQWH�� HO� YRWR� HQ� PLQRUtD� H[SOLFy� TXH� OD� VDOYDJXDUGLD�
VROR�VH�KXELHVH�MXVWLÀFDGR�VL�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�ORV�GHPiV�
SDtVHV�PLHPEURV�GH�OD�&RPXQLGDG�$QGLQD�HUDQ�OD�~QLFD�FDXVD��R�XQD�GH�ODV�
SULQFLSDOHV�FDXVDV��GHO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�HFXDWRULDQD��'H�
OR�FRQWUDULR��OD�VDOYDJXDUGLD�QR�WHQGUtD�OD�QDWXUDOH]D�GH�PHGLGD�FRUUHFWLYD��
6L�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�&RORPELD�\�3HU~�QR�HUDQ�OD�FDXVD��R�
XQD�GH�ODV�FDXVDV��GHO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV��OD�VDOYDJXDUGLD�
DSOLFDGD�D�GLFKDV�LPSRUWDFLRQHV�FDUHFtD�GH�VHQWLGR��SXHV�QR�KDEUtD�FRUUHJLGR�
OD�FDXVD�UHDO�GHO�GHVHTXLOLEULR��6H�WUDWDUtD�GH�XQD�VDOYDJXDUGLD�LQMXVWLÀFDGD�\�
GHVSURSRUFLRQDGD�TXH�DIHFWDED�D�ODV�LPSRUWDFLRQHV�DQGLQDV�

/D� SRVLFLyQ� HQ� PLQRUtD� FRQVWDWy�� GH� OD� LQIRUPDFLyQ� HFRQyPLFD�
TXH�REUDED�HQ�HO�H[SHGLHQWH��TXH�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�3HU~�
\�&RORPELD�KDEtDQ�VLGR�SURSRUFLRQDOPHQWH�PHQRUHV�D�ODV�LPSRUWDFLRQHV�
SURYHQLHQWHV� GH� RWURV� SDtVHV�� 1R� VROR� HVR�� WDPELpQ� HYLGHQFLy� TXH�
HQ� OD� UHODFLyQ� FRPHUFLDO� TXH� (FXDGRU� WHQtD� FRQ� 3HU~� \� &RORPELD�� ODV�
H[SRUWDFLRQHV� KDFLD� (FXDGRU� KDEtDQ� GLVPLQXLGR� HQ� PD\RU� JUDGR� TXH�
ODV� H[SRUWDFLRQHV� GHVGH�(FXDGRU��$Vt�� SRU� HMHPSOR�� HQ� HO� DxR� ������ ODV�
LPSRUWDFLRQHV� SURYHQLHQWHV� GH� &RORPELD� \� %ROLYLD� KDEtDQ� GLVPLQXLGR�
HQ������\� ODV�SURYHQLHQWHV�GH�3HU~�KDEtDQ�GHFUHFLGR�HQ�������PLHQWUDV�

��� &RPR�HV�HO�FDVR�GH�ODV�PHGLGDV�FRUUHFWLYDV�SUHYLVWDV�HQ�ORV�DUWV�����\����GHO�$FXHUGR�
GH�&DUWDJHQD�
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TXH�ODV�SURYHQLHQWHV�GH�RWURV�SDtVHV�KDEtDQ�DXPHQWDGR�HQ��������3DUD�HO�
YRWR�HQ�PLQRUtD�� ODV� LPSRUWDFLRQHV�SURYHQLHQWHV�GH�&RORPELD�\�3HU~�QR�
HVWDEDQ�UHODFLRQDGDV�FRQ�HO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO�GH�
(FXDGRU��IHQyPHQR�PiV�ELHQ�UHODFLRQDGR�FRQ�OD�GLVPLQXFLyQ�GHO�SUHFLR�GH�
ODV�H[SRUWDFLRQHV�GH�SHWUyOHR�HFXDWRULDQR��(O�YRWR�HQ�PLQRUtD�JUDÀFy�VX�
SRVLFLyQ�DVt�

*UiÀFR�1���

 

3DUD�ORV�PDJLVWUDGRV�TXH�YRWDURQ�HQ�PLQRUtD��HO�DQiOLVLV�HIHFWXDGR�
SRU�OD�6*&$�IXH�HUUDGR��$O�QR�KDEHU�HYDOXDGR��HVWH�yUJDQR�FRPXQLWDULR��VL�
ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�ORV�GHPiV�SDtVHV�DQGLQRV�HUDQ�OD�FDXVD��
R�XQD�GH�ODV�FDXVDV��GHO�GpÀFLW�FRPHUFLDO��QR�VH�SHUFDWy�GH�TXH�OD�EDODQ]D�
GH�SDJRV�HQWUH�(FXDGRU�\�3HU~�KDEtD�VLGR�VXSHUDYLWDULD�SDUD�HO�SULPHUR��OR�
TXH�VLJQLÀFDED�TXH�HQ�UHDOLGDG�VX�UHODFLyQ�FRPHUFLDO�FRQ�3HU~�KDEtD�VLGR�
EHQHÀFLRVD�HQ�WpUPLQRV�GH�PLWLJDU�HO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�
JOREDO�RULJLQDGD�SRU�OD�FDtGD�GHO�SUHFLR�GHO�SHWUyOHR�

&RPR� VH� SXHGH� DGYHUWLU�� HO� YRWR� HQ� PD\RUtD� QR� DQDOL]y� FRPR�
UHTXLVLWR� GH� OD�PHGLGD� DGRSWDGD�SRU� HO�(FXDGRU� OD� ´UHODFLyQ� FDXVDOµ�� HV�
GHFLU��TXH�HO�LQFUHPHQWR�GH�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�XQR�R�PiV�
SDtVHV� PLHPEURV� GHEtD� VHU� OD� FDXVD�� R� DO� PHQRV� XQD� GH� ODV� FDXVDV�� GHO�
GHVHTXLOLEULR�HQ�VX�EDODQ]D�GH�SDJRV�JOREDO��(Q�FDPELR��HO�YRWR�HQ�PLQRUtD�
FRQVLGHUy�TXH�GLFKR�UHTXLVLWR�Vt�HUD�H[LJLEOH��DGHPiV�GH�TXH�OD�VDOYDJXDUGLD�
GHEtD�WHQHU�FDUiFWHU�FRUUHFWLYR��WHPSRUDO�\�H[FHSFLRQDO��SRU�OR�TXH�HVWDED�
VXMHWD�D�XQD�LQWHUSUHWDFLyQ�UHVWULFWLYD�
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���� 3URFHVR����$1�������VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD�
(Sentencia del 23 de agosto de 2018)

6HJ~Q� (FXDGRU�� GHVGH� HO� ����� VH� KDEUtD� LQLFLDGR� XQ� SURFHVR� GH�
GHSUHFLDFLyQ� SDXODWLQD� GHO� SHVR� FRORPELDQR� \� HO� VRO� SHUXDQR�� FRQ� XQD�
SURIXQGL]DFLyQ�HQ�ORV�~OWLPRV�PHVHV�GHO�������OR�FXDO�KDEUtD�SURYRFDGR�XQD�
SpUGLGD�GH�FRPSHWLWLYLGDG�GH�ODV�H[SRUWDFLRQHV�HFXDWRULDQDV��3RU�HVWD�UD]yQ��HO�
���GH�GLFLHPEUH�GH�������(FXDGRU�VROLFLWy�D�OD�6*&$�DXWRUL]DFLyQ�SDUD�DSOLFDU�
XQD�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD�FRQ�FDUiFWHU�GH�HPHUJHQFLD��

'tDV�GHVSXpV�� \�PHGLDQWH�5HVROXFLyQ�����GHO�&20(;�GHO����GH�
GLFLHPEUH�GH���������(FXDGRU�UHVROYLy�DSUREDU�OD�DSOLFDFLyQ�GH�XQD�PHGLGD�
FRUUHFWLYD�HQ�ORV�WpUPLQRV�GHO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD��VDOYDJXDUGLD�
FDPELDULD��SDUD�ORV�SURGXFWRV�RULJLQDULRV�GH�3HU~�\�&RORPELD��FRQVLVWHQWH�
HQ�XQ�GHUHFKR�DGXDQHUR�DG�YDORUHP�GHO����VREUH�SURGXFWRV�SHUXDQRV�\�
GHO�����VREUH�SURGXFWRV�FRORPELDQRV��D�SDUWLU�GHO���GH�HQHUR�GH�������
&RPR�HV�HYLGHQWH��3HU~�\�&RORPELD�VH�RSXVLHURQ�D�OD�UHIHULGD�VDOYDJXDUGLD�

/XHJR� GHO� DQiOLVLV� FRUUHVSRQGLHQWH�� PHGLDQWH� 5HVROXFLyQ� �����
GHO� �� GH� IHEUHUR� GH� �������� OD� 6*&$� FRQFOX\y� TXH� SDUD� HO� SHULRGR�
FRPSUHQGLGR� HQWUH� MXOLR� \� GLFLHPEUH� GH� ����� VH� KDEtD� YHULÀFDGR� XQD�
GHSUHFLDFLyQ� HQ� WpUPLQRV� JHQHUDOHV� GH� ������ GHO� SHVR� FRORPELDQR� \�
�����GH�VRO�SHUXDQR��SHUR�FRPR�UHVXOWDGR�GH�FDXVDV�H[yJHQDV�D� OD� VROD�
LQWHUYHQFLyQ�GH�ORV�EDQFRV�FHQWUDOHV�FRORPELDQR�\�SHUXDQR��5HVSHFWR�GH�OD�
DOWHUDFLyQ�GH�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD��YHULÀFy�TXH�HQ�HO�
SHULRGR�FRPSUHQGLGR�HQWUH�DJRVWR�\�GLFLHPEUH�GH������QR�KDEtD�H[LVWLGR�
UHODFLyQ� FDXVDO� HQWUH� HO� GHWHULRUR�GH� OD�EDODQ]D� FRPHUFLDO� GHO�(FXDGRU� \�
OD�GHSUHFLDFLyQ�GH� ODV�PRQHGDV�FRORPELDQD�\�SHUXDQD��(Q�RSLQLyQ�GH� OD�
6*&$��HO�GpÀFLW�HQ�GLFKD�EDODQ]D�HUD�FRQVHFXHQFLD�GH�ODV�FRQGLFLRQHV�GH�OD�
UHODFLyQ�FRPHUFLDO�H[LVWHQWH�HQWUH�(FXDGRU�\�&KLQD��

(Q�HIHFWR��WUDWiQGRVH�GHO�SHUMXLFLR�DOXGLGR�\�VX�HYHQWXDO�UHODFLyQ�FRQ�
OD�GHSUHFLDFLyQ�GHO�SHVR�FRORPELDQR�\�HO�VRO�SHUXDQR��OD�6*&$�QR�HQFRQWUy�
XQD�UHODFLyQ�FDXVDO�HQWUH�HO�GHWHULRUR�GH�ODV�H[SRUWDFLRQHV�HFXDWRULDQDV�\�OD�

��� 3XEOLFDGD�HQ�HO�6HJXQGR�6XSOHPHQWR�GHO�5HJLVWUR�2ÀFLDO�GHO�(FXDGRU�����GHO���GH�
HQHUR�GH������

��� 3XEOLFDGD�HQ�OD�*2$&�Q~P�������HO�PLVPR�GtD�
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GHSUHFLDFLyQ�GH�ODV�PRQHGDV�FRORPELDQD�\�SHUXDQD��VLHQGR�TXH�HO�GpÀFLW�
HQ�OD�EDODQ]D�FRPHUFLDO�VH�H[SOLFDED��SULQFLSDOPHQWH��SRU�HO�FRPHUFLR�FRQ�
&KLQD��(Q�HVH�VHQWLGR��OD�6*&$�GHQHJy�OD�DXWRUL]DFLyQ�SDUD�OD�DSOLFDFLyQ�GH�
OD�VDOYDJXDUGLD�SUHYLVWD�HQ�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD��SURSXHVWD�
SRU�HO�JRELHUQR�HFXDWRULDQR�HQ�FRQWUD�GH�ODV�LPSRUWDFLRQHV�RULJLQDULDV�GH�
&RORPELD�\�3HU~�\��HQ�FRQVHFXHQFLD��UHVROYLy�TXH�HO�JRELHUQR�HFXDWRULDQR�
GHEtD�GLVSRQHU�VX�OHYDQWDPLHQWR�GH�PDQHUD�LQPHGLDWD�

(O� SURQXQFLDPLHQWR� GH� OD� 6*&$� QR� IXH� VDWLVIDFWRULR� SDUD�
(FXDGRU��SRU� OR�TXH�HO���GH�PDU]R�GH������SUHVHQWy�XQD�GHPDQGD�DQWH�
HO� 7-&$� VROLFLWDQGR� OD� QXOLGDG� GH� OD� 5HVROXFLyQ� ������ \� DUJXPHQWDQGR��
SULQFLSDOPHQWH���� TXH� SDUD� OD� DSOLFDFLyQ� GH� OD� VDOYDJXDUGLD� FDPELDULD�
SUHYLVWD�HQ�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�VH�UHTXHUtDQ�FRPR�~QLFDV�
FRQGLFLRQHV� KDELOLWDQWHV�� �L�� OD� YHULÀFDFLyQ� GH� OD� GHYDOXDFLyQ� PRQHWDULD�
KHFKD�SRU�XQ�SDtV�PLHPEUR�GLIHUHQWH�DO�VROLFLWDQWH��\��LL�� OD�DOWHUDFLyQ�GH�
ODV� FRQGLFLRQHV�QRUPDOHV�GH� FRPSHWHQFLD��SRU� OR�TXH�� HQ� VX�RSLQLyQ�� OD�
UHVROXFLyQ� GH� OD� 6*&$� KDEtD� GHVQDWXUDOL]DGR� HO� FDUiFWHU� SUHYHQWLYR�
GH� OD�PHGLGD�GH� HPHUJHQFLD�� VXJLULHQGR�TXH� VHD�~QLFDPHQWH�GH� FDUiFWHU�
FRUUHFWLYR�DO�VHxDODU�TXH�SDUD�HPLWLU�VX�GLFWDPHQ��GLFKR�yUJDQR�FRPXQLWDULR�
GHEtD� YHULÀFDU� SUHYLDPHQWH� OD� H[LVWHQFLD� GH� SHUMXLFLRV� LQPHGLDWRV� \�
PHGLEOHV� HQ� HO� PHUFDGR� GHO� SDtV� PLHPEUR� VROLFLWDQWH�� $GLFLRQDOPHQWH��
DUJXPHQWy�TXH�OD�6*&$�KDEtD�UHDOL]DGR�XQD�LQQHFHVDULD�GLVWLQFLyQ�HQWUH�
GHSUHFLDFLyQ�\�GHYDOXDFLyQ��FXDQGR�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�
KDEOD�GH�GHYDOXDFLyQ�\�ORV�SUHFHGHQWHV�GH�OD�SURSLD�6*&$�VHxDODEDQ�TXH�
ORV�WpUPLQRV�©GHYDOXDUª�R�©GHSUHFLDUª�VLJQLÀFDEDQ�OR�PLVPR�

/D� 6*&$� FRQWHVWy� OD� GHPDQGD� VROLFLWDQGR� TXH� VHD� GHFODUDGD�
LQIXQGDGD���� (Q� VX� HVFULWR� GH� FRQWHVWDFLyQ� \� DOHJDWRV� ÀQDOHV�� OD� 6*&$�
DUJXPHQWy��SULQFLSDOPHQWH��TXH�HO�DUW�����GLVSRQH�TXH�OD�PHGLGD�GHEH�VHU�
©HIHFWXDGDª�SRU�XQ�SDtV�PLHPEUR��OR�TXH�LPSOLFDED�OD�SUHVHQFLD�GH�DOJ~Q�
HOHPHQWR�GH�LQWHUYHQFLyQ�DGPLQLVWUDWLYD�HQ�HO�PHUFDGR�FRQ�HO�ÀQ�GH�DOWHUDU�
ODV� FRQGLFLRQHV� GH� FRPSHWHQFLD�� FRPSUREiQGRVH� HQ� HO� FDVR� FRQFUHWR�
TXH� ODV� LQWHUYHQFLRQHV� UHDOL]DGDV� SRU� ORV� EDQFRV� FHQWUDOHV� GH� ORV� SDtVHV�
YHFLQRV�QR�KDEtDQ�WHQLGR�ÀQHV�FRPSHWLWLYRV��VLQR�WRGR�OR�FRQWUDULR��KDEtDQ�

��� (Q�VX�HVFULWR�GH�GHPDQGD�\�DOHJDWRV�ÀQDOHV�
��� 3HU~�VH�DSHUVRQy�DO�SURFHVR�HQ�FDOLGDG�GH�FRDG\XYDQWH�GH�OD�6*&$�
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VLGR� HIHFWXDGDV� FRQ� HO� REMHWLYR� GH� HYLWDU� XQD�PD\RU� FDtGD� GHO� YDORU� GH�
VXV�PRQHGDV�ORFDOHV��(Q�OR�TXH�UHVSHFWD�DO�QH[R�FDXVDO��VHxDOy�TXH�KDEtD�
DQDOL]DGR�OD�DOWHUDFLyQ�HQ�ODV�FRQGLFLRQHV�GH�FRPSHWHQFLD��OD�FXDO�Vt�KDEtD�
H[LVWLGR��SHUR�TXH�HQ�OR�VXVWDQWLYR�VH�KDEtD�RULJLQDGR�SRU�FDXVDV�DMHQDV�D�ODV�
GHSUHFLDFLRQHV�GH�ODV�PRQHGDV�FRORPELDQD�\�SHUXDQD��)LQDOPHQWH��VRVWXYR�
TXH��HQ�FXDQWR�DO�SHUMXLFLR�³R�OD�SHUWXUEDFLyQ³��VH�FRPSUREy�TXH�QR�VH�
KDEtD�SURGXFLGR�XQ�HIHFWR�QHJDWLYR�HQ�ORV�ÁXMRV�FRPHUFLDOHV�HFXDWRULDQRV��
SUHVHQWiQGRVH�DGHPiV�XQ�VXSHUiYLW�FRQ�UHVSHFWR�DO�3HU~�

(O� ��� GH� DJRVWR� GH� ������ HO� 7ULEXQDO� DGRSWy� 6HQWHQFLD��� FRQ� OD�
GLVLGHQFLD�SDUFLDO�GH�XQR�GH�ORV�PDJLVWUDGRV����(O�7-&$�GHFODUy�LQIXQGDGD�
OD�GHPDQGD�SUHVHQWDGD�SRU�(FXDGRU�HQ�WRGRV�VXV�H[WUHPRV��&RQ�HVWH�IDOOR��
HO� 7-&$� UHJUHVy� D� OD� OtQHD� MXULVSUXGHQFLDO� GHWDOODGD� HQ� OD� VHFFLyQ� �� GHO�
SUHVHQWH�FDStWXOR��WDO�FRPR�VH�DSUHFLD�HQ�HO�VLJXLHQWH�FULWHULR�MXULVSUXGHQFLDO�
³DGRSWDGR�SRU�XQDQLPLGDG³�FRQWHQLGR�HQ�GLFKD�SURYLGHQFLD�MXGLFLDO�

©«VH� DGYLHUWHQ� FRPR� FDUDFWHUtVWLFDV� FRPXQHV� D� WRGDV� ODV�
PRGDOLGDGHV� GH� VDOYDJXDUGLDV� �SRU� GHVHTXLOLEULR� HQ� OD� EDODQ]D� GH�
SDJRV��SRU�FXPSOLPLHQWR�GHO�3URJUDPD�GH�/LEHUDFLyQ��GH�SURGXFWRV�
HVSHFtÀFRV�\�SRU�GHYDOXDFLyQ�PRQHWDULD���ODV�VLJXLHQWHV�

�L�� 6RQ�PHGLGDV�GH�QDWXUDOH]D�FRUUHFWLYD�

�LL�� 6RQ�PHGLGDV�GH�FDUiFWHU�transitorio�

�LLL��6RQ�PHGLGDV�GH�FDUiFWHU�excepcional��SRU�OR�TXH�HVWiQ�VXMHWDV�D�
una LQWHUSUHWDFLyQ�UHVWULFWLYD��\�VROR�SXHGHQ�VHU�FRQIHULGDV�HQ�
HVWULFWR�FXPSOLPLHQWR�GH�todos y cada uno de sus requisitos�

�LY��/HV�HV�H[LJLEOH�HO�UHTXLVLWR�GH� OD�“relación causal”��(OOR�HV�DVt�
GHELGR�D� OD�QDWXUDOH]D�FRUUHFWLYD�GH�WRGDV�HVWDV�PHGLGDV��$O�VHU�
ODV�VDOYDJXDUGLDV�PHGLGDV�FRUUHFWLYDV�� OR�TXH�EXVFDQ�FRUUHJLU�VH�
HQFXHQWUD�YLQFXODGR�FRQ�DTXHOOR�TXH�FDXVD�HO�GDxR�R�OD�DPHQD]D�
GH�GDxR��6L�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�RWUR�SDtV�PLHPEUR�
QR�VRQ�OD�FDXVD��R�QR�FRDG\XYDQ�D�OD�FDXVD��GHO�GHVHTXLOLEULR�HQ�OD�

��� 5HFDtGD�HQ�HO�3URFHVR����$1�������SXEOLFDGD�HQ�OD�*2$&�Q~P�������GHO����GH�VH�
WLHPEUH�GH������

��� (O�GLVHQWLPLHQWR�SDUFLDO�VH�GLR�UHVSHFWR�GH�ORV�SiUUDIRV��������DO��������GH�OD�6HQWHQFLD�
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EDODQ]D�GH�SDJRV�JOREDO10��GH�ORV�SHUMXLFLRV�JUDYHV�D�OD�HFRQRPtD�
GHO�SDtV11��GH�OD�SHUWXUEDFLyQ�HQ�OD�SURGXFFLyQ�QDFLRQDO12�R�GH�OD�
DOWHUDFLyQ�GH�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD����FDUHFH�
GH�VHQWLGR�DIHFWDU�GLFKDV�LPSRUWDFLRQHV�D�WUDYpV�GH�OD�DSOLFDFLyQ�
GH� DOJXQD� GH� ODV� FXDWUR� PRGDOLGDGHV� GH� VDOYDJXDUGLDV� DQWHV�
PHQFLRQDGDV��

� /DV�LPSRUWDFLRQHV�R�HO�LQFUHPHQWR�GH�GHWHUPLQDGDV�LPSRUWDFLRQHV�
WLHQHQ�TXH�VHU�HO�KHFKR�FDXVDO��R�FRQWULEXLU�FRPR�KHFKR�FDXVDO��
GHO�GDxR�R�DPHQD]D�GH�GDxR��VLHQGR�TXH�HVWH�GDxR�SXHGH�VHU�HO�
GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO��ORV�SHUMXLFLRV�JUDYHV�D�
OD�HFRQRPtD�GHO�SDtV��OD�SHUWXUEDFLyQ�HQ�OD�SURGXFFLyQ�QDFLRQDO�R�
OD�DOWHUDFLyQ�GH�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD��VHJ~Q�
OD�VDOYDJXDUGLD�GH�TXH�VH�WUDWH�

�Y�� 'HEHQ�VHU�proporcionales�DO�KHFKR�TXH�ODV�JHQHUD��(VWR�VLJQLÀFD�
TXH� VH�SURFXUDUi�TXH�QR� DIHFWHQ� HO� FRPHUFLR�GH� ORV�SURGXFWRV�
LQFRUSRUDGRV� DO� 3URJUDPD� GH�/LEHUDFLyQ���� QR� SRGUiQ� LPSOLFDU�
XQD�GLVPLQXFLyQ�GH�ODV�LPSRUWDFLRQHV�GHO�SURGXFWR�R�SURGXFWRV�
GH�TXH�VH� WUDWH� �FRQ�UHVSHFWR�D� ORV�GRFH�PHVHV�DQWHULRUHV����� VH�
GHEHUi�JDUDQWL]DU�HO�DFFHVR�GH�XQ�YROXPHQ�GH�FRPHUFLR�QR�LQIHULRU�
DO�SURPHGLR�GH�ORV�WUHV�~OWLPRV�DxRV����R�QR�SRGUiQ�VLJQLÀFDU�XQD�
GLVPLQXFLyQ�GH�ORV�QLYHOHV�GH�LPSRUWDFLyQ�H[LVWHQWHV�DQWHV�GH�OD�
GHYDOXDFLyQ����VHJ~Q�OD�VDOYDJXDUGLD�GH�TXH�VH�WUDWH�ª��)XQGDPHQWR�
������GH�OD�6HQWHQFLD�

©���(VWH� HV� HO� HIHFWR�TXH�KDELOLWDUtD� OD� DSOLFDFLyQ�GH� OD�PHGLGD� FRUUHFWLYD�
GHQRPLQDGD�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO�
SUHYLVWD�HQ�HO�DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD�

��� (VWH� HV� HO� HIHFWR�TXH�KDELOLWDUtD� OD� DSOLFDFLyQ�GH� OD�PHGLGD� FRUUHFWLYD�
GHQRPLQDGD�VDOYDJXDUGLD�SRU�HO�FXPSOLPLHQWR�GH�SURJUDPD�GH�OLEHUDFLyQ�
SUHYLVWD�HQ�HO�DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD�

��� (VWH� HV� HO� HIHFWR�TXH�KDELOLWDUtD� OD� DSOLFDFLyQ�GH� OD�PHGLGD� FRUUHFWLYD�
GHQRPLQDGD�VDOYDJXDUGLD�GH�SURGXFWRV�HVSHFtÀFRV�SUHYLVWD�HQ�HO�DUWtFXOR�
���GHO�$FXHUGR�GH�&DUWDJHQD�
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���� (VWH� HV� HO� HIHFWR�TXH�KDELOLWDUtD� OD� DSOLFDFLyQ�GH� OD�PHGLGD� FRUUHFWLYD�
GHQRPLQDGD� VDOYDJXDUGLD� SRU� GHYDOXDFLyQ� PRQHWDULD� SUHYLVWD� HQ� HO�
DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD

��� 3DUD�HO�FDVR�GH�OD�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�
JOREDO�SUHYLVWD�HQ�HO�DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD�

��� 3DUD� HO� FDVR� GH� OD� VDOYDJXDUGLD� SRU� HO� FXPSOLPLHQWR� GH� SURJUDPD� GH�
OLEHUDFLyQ�SUHYLVWD�HQ�HO�DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD�

��� 3DUD�HO�FDVR�GH�OD�VDOYDJXDUGLD�GH�SURGXFWRV�HVSHFtÀFRV�SUHYLVWD�HQ�HO�
DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD�

���� 3DUD�HO�FDVR�GH�OD�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD�SUHYLVWD�HQ�HO�
DUWtFXOR����GHO�$FXHUGR�GH�&DUWDJHQD�ª

(O� FULWHULR� MXUtGLFR� FLWDGR� JXDUGD� FRUUHVSRQGHQFLD� FRQFHSWXDO�
FRQ� OD� MXULVSUXGHQFLD�HPLWLGD�SRU�HO�7-&$��VHQWHQFLDV�H� LQWHUSUHWDFLRQHV�
SUHMXGLFLDOHV�� GHVGH� ����� KDVWD� DQWHV� GHO� ������ UHODFLRQDGD� FRQ� ODV�
VDOYDJXDUGLDV� UHJXODGDV� HQ� HO� FDStWXOR�;,� GHO�$FXHUGR� GH�&DUWDJHQD�� WDO�
FRPR�VH�H[SOLFy�HQ�OD�VHFFLyQ���GHO�SUHVHQWH�WUDEDMR�DFDGpPLFR�

/XHJR�GH�H[SRQHU�ORV�FULWHULRV�JHQHUDOHV�GH�WRGDV�ODV�VDOYDJXDUGLDV�
UHJXODGDV� HQ� HO�$FXHUGR�GH�&DUWDJHQD�� OD� VHQWHQFLD�� SRU� XQDQLPLGDG�� VH�
FHQWUy�HQ�HO�REMHWR��FRQWHQLGR�\�DOFDQFH�GH�OD�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�
PRQHWDULD��SUHFLVDQGR�TXH�GHO� DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�\�GH� OD�
MXULVSUXGHQFLD�SUHYLD�GHVDUUROODGD�SRU�HO�7-&$���VH�DGYHUWtDQ�ORV�VLJXLHQWHV�
UHTXLVLWRV�VXVWDQWLYRV�DSOLFDEOHV�D�HVWH�WLSR�GH�VDOYDJXDUGLD��

�L�� 4XH�VH�KD\D�SURGXFLGR�XQD�GHYDOXDFLyQ�PRQHWDULD�HIHFWXDGD�SRU�
XQ�SDtV�PLHPEUR��FDXVD���

�LL�� 4XH� GLFKD� GHYDOXDFLyQ� DOWHUH� ODV� FRQGLFLRQHV� QRUPDOHV� GH�
FRPSHWHQFLD�GH�RWUR�SDtV�PLHPEUR��HIHFWR���(VWD�DOWHUDFLyQ�LPSOLFD�
XQ�FDPELR�VLJQLÀFDWLYR�HQ�ODV�LPSRUWDFLRQHV�\�H[SRUWDFLRQHV�GHO�
SDtV�PLHPEUR�DIHFWDGR���

��� 6HQWHQFLDV�UHFDtGDV�HQ�ORV�3URFHVRV���1����GHO����GH�MXQLR�GH���������1����GHO����GH�
MXQLR�GH������\���$1����GHO����GH�DJRVWR�GH�������DVt�FRPR�OD�,QWHUSUHWDFLyQ�3UHMX�
GLFLDO�����,3������GHO���GH�PD\R�GH�������WRGDV�HOODV�PHQFLRQDGDV�HQ�OD�VHFFLyQ���GHO�
SUHVHQWH�FDStWXOR��

��� 5HVSHFWR�GH�HVWH�UHTXLVLWR��OD�6HQWHQFLD�SUHFLVy�TXH��D�UDt]�GH�OD�GHYDOXDFLyQ�PRQHWD�
ULD��HQ�HO�SDtV�PLHPEUR�DIHFWDGR�VH�LQFUHPHQWDQ�GH�PRGR�VLJQLÀFDWLYR�ODV�LPSRUWDFLR�
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�LLL��/D�H[LVWHQFLD�GH�UHODFLyQ�FDXVDO��HV�GHFLU��OD�GHYDOXDFLyQ�PRQHWDULD�
HIHFWXDGD� SRU� XQ� SDtV� PLHPEUR� WLHQH� TXH� VHU� OD� causa� GH� OD�
DOWHUDFLyQ�GH� ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD��HIHFWR��
HQ�HO�SDtV�PLHPEUR�TXH�VROLFLWD� OD�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�
PRQHWDULD��PHGLGD�FRUUHFWLYD���3RU�HOOR��OD�6*&$�GHEHUi�YHULÀFDU�
OD�SHUWXUEDFLyQ�TXH�SURGXFH�HQ�HO�SDtV�DIHFWDGR��SDtV�VROLFLWDQWH�
GH� OD�PHGLGD�FRUUHFWLYD�� OD�GHYDOXDFLyQ�RFXUULGD�HQ�RWUR�GH� ORV�
SDtVHV�PLHPEURV�

� 3DUD� HO� DQiOLVLV� GH� HVWH� UHTXLVLWR�� SUHYLDPHQWH� VH� WLHQH� TXH�
GHPRVWUDU�HO�FXPSOLPLHQWR�GH�ORV�UHTXLVLWRV�VXVWDQWLYRV��L��\��LL���
3RU�WDQWR��EDVWDUtD�TXH�QR�VH�GHPXHVWUH�HO�FXPSOLPLHQWR�GH�ORV�
UHTXLVLWRV�VXVWDQWLYRV��L��R��LL��SDUD�TXH�FDUH]FD�GH�VHQWLGR�DQDOL]DU�
OD�H[LVWHQFLD�GH�OD�UHODFLyQ�FDXVDO�

�LY��4XH� OD�PHGLGD� VHD� FRUUHFWLYD� \� WUDQVLWRULD� �PLHQWUDV� VXEVLVWD� OD�
DOWHUDFLyQ��� GHQWUR�GH� ODV� UHFRPHQGDFLRQHV� GH� OD� 6*&$�� \� TXH�
VX� DSOLFDFLyQ� QR� VLJQLÀTXH� XQD� GLVPLQXFLyQ� GH� ORV� QLYHOHV� GH�
LPSRUWDFLyQ�H[LVWHQWHV�DQWHV�GH�OD�GHYDOXDFLyQ�

3DUD�H[SOLFDU�FRQ�PD\RU�FODULGDG�ORV�UHIHULGRV�UHTXLVLWRV�VXVWDQWLYRV��
OD�VHQWHQFLD�XWLOL]y�HO�VLJXLHQWH�JUiÀFR��

*UiÀFR�1���

 

QHV�SURYHQLHQWHV�GHO�SDtV�PLHPEUR�TXH�LPSOHPHQWy�OD�GHYDOXDFLyQ�PRQHWDULD�\��D�VX�
YH]��VH�UHGXFHQ�VLJQLÀFDWLYDPHQWH�ODV�H[SRUWDFLRQHV�GHO�SDtV�PLHPEUR�DIHFWDGR�TXH�VH�
GLULJHQ�DO�SDtV�PLHPEUR�TXH�LPSOHPHQWy�OD�GHYDOXDFLyQ�PRQHWDULD�
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/D�VHQWHQFLD��SRU�XQDQLPLGDG��SUHFLVy�TXH�OD�FDXVD�GH�OD�DOWHUDFLyQ�
GH�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD�HQ�HO�SDtV�PLHPEUR�VROLFLWDQWH�
GH� OD� VDOYDJXDUGLD�GHEH� VHU� OD�GHYDOXDFLyQ�PRQHWDULD� HIHFWXDGD�SRU�RWUR�
SDtV�PLHPEUR�\�TXH��HQ�FRQVHFXHQFLD�� OD�PHGLGD�FRUUHFWLYD�UHVXOWD�VHU� OD�
DSOLFDFLyQ�GH�XQD�VDOYDJXDUGLD�SRU�GHYDOXDFLyQ�PRQHWDULD�GH�FRQIRUPLGDG�
FRQ�OR�HVWDEOHFLGR�HQ�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD��$JUHJy�TXH��QR�
VH�FXPSOLUtD�HO�UHTXLVLWR�GH�OD�UHODFLyQ�FDXVDO�VL�OD�FDXVD��R�SULQFLSDO�FDXVD�
GH�OD�DOWHUDFLyQ�GH�ODV�FRQGLFLRQHV�QRUPDOHV�GH�FRPSHWHQFLD��IXHVH�GLVWLQWD�
D� OD�GHYDOXDFLyQ�PRQHWDULD� HIHFWXDGD�SRU�XQ�SDtV�PLHPEUR�� WDO� FRPR� OR�
H[SOLFDQ�ORV�VLJXLHQWHV�JUiÀFRV�FRQWHQLGRV�HQ�OD�VHQWHQFLD�

*UiÀFR�1���

 

*UiÀFR�1���
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$GLFLRQDOPHQWH�� OD� VHQWHQFLD�� SRU� XQDQLPLGDG�� VHxDOy� TXH� VH�
GHEtDQ� WHQHU� HQ� FXHQWD� ODV� VLJXLHQWHV� FRQVLGHUDFLRQHV� DGLFLRQDOHV��
�L�� FXDOTXLHUD�GH� ORV�SDtVHV�PLHPEURV�SXHGH�SHGLU� D� OD�&RPLVLyQ�XQD�
GHFLVLyQ�GHÀQLWLYD�GHO�DVXQWR���LL��HO�SDtV�PLHPEUR�TXH�GHYDOXy�SXHGH�
SHGLU�D�OD�6*&$��HQ�FXDOTXLHU�PRPHQWR��TXH�UHYLVH�OD�VLWXDFLyQ��D�ÀQ�
GH� DWHQXDU� R� VXSULPLU� ODV� PHQFLRQDGDV� PHGLGDV� FRUUHFWLYDV�� �LLL�� HO�
GLFWDPHQ�GH�OD�6*&$�SXHGH�VHU�HQPHQGDGR�SRU�OD�&RPLVLyQ��\���LY��DO�
VHU�XQD�PHGLGD�GH�FDUiFWHU�H[FHSFLRQDO��HVWi�VXMHWD�D�XQD�LQWHUSUHWDFLyQ�
UHVWULFWLYD��SRU�OR�TXH�VROR�SXHGH�VHU�FRQIHULGD�HQ�HVWULFWR�FXPSOLPLHQWR�
de WRGRV�\�FDGD�XQR�GH�VXV�UHTXLVLWRV�

/XHJR� GH� H[SOLFDU� ORV� FULWHULRV� FRPXQHV� D� WRGDV� ODV�PRGDOLGDGHV�
GH� VDOYDJXDUGLDV� \� FHQWUDUVH� HQ� ODV� FDUDFWHUtVWLFDV� GH� OD� VDOYDJXDUGLD� SRU�
GHYDOXDFLyQ�PRQHWDULD�� OD� VHQWHQFLD�SURFHGLy�D�DQDOL]DU�VL� OD� VROLFLWXG�³
FRQ� FDUiFWHU� GH� HPHUJHQFLD³�SDUD� OD� DGRSFLyQ�GH� OD�PHGLGD� FRUUHFWLYD�
UHJXODGD� HQ� HO� DUW�� ��� GHO� $FXHUGR� GH� &DUWDJHQD� �VDOYDJXDUGLD� SRU�
GHYDOXDFLyQ�PRQHWDULD���SUHVHQWDGD�SRU�(FXDGRU��KDEtD�FXPSOLGR�R�QR�FRQ�
ORV�UHTXLVLWRV�DQWHV�UHIHULGRV�

$QWHV� GH� HYDOXDU� HO� SULPHU� UHTXLVLWR� ³TXH� XQ� SDtV� PLHPEUR�
KD\D� HIHFWXDGR� XQD� GHYDOXDFLyQ�PRQHWDULD�� OD� FXDO� GHEH� VHU� OD� FDXVD� GH�
OD� DOWHUDFLyQ��� GH� ODV� FRQGLFLRQHV� QRUPDOHV� GH� FRPSHWHQFLD� HQ� HO� SDtV�
PLHPEUR�DIHFWDGR³��OD�SRVLFLyQ�PD\RULWDULD�GHO�7-&$�FRQVLGHUy�QHFHVDULR�
FRQFHSWXDOL]DU� HO� WpUPLQR� ´GHYDOXDFLyQ� PRQHWDULDµ� \� GLIHUHQFLDUOR�
GHO� WpUPLQR� ´GHSUHFLDFLyQ� PRQHWDULDµ�� (Q� HVH� VHQWLGR�� SUHFLVy� TXH� OD�
GHYDOXDFLyQ�PRQHWDULD�D�TXH�VH�UHÀHUH�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�
FRQVLVWH�HQ�OD�DOWHUDFLyQ�GHO�WLSR�GH�FDPELR�HIHFWXDGD�SRU�HO�SRGHU�HMHFXWLYR�
GH�XQ�SDtV�PLHPEUR��R�VX�EDQFR�FHQWUDO����FRQ�HO�REMHWR�GH�TXH�OD�PRQHGD�
ORFDO��SRU�HMHPSOR��HO�SHVR�FRORPELDQR�R�HO�VRO�SHUXDQR��SLHUGD�YDORU�IUHQWH�
D� OD�PRQHGD�H[WUDQMHUD� �SRU�HMHPSOR��HO�GyODU�GH� ORV�(VWDGRV�8QLGRV�GH�
$PpULFD���PLHQWUDV� TXH�� OD� GHSUHFLDFLyQ�PRQHWDULD� RFXUUH� FXDQGR� GLFKD�

��� /D�6HQWHQFLD�SUHFLVy�TXH�HVWD�DOWHUDFLyQ�FRQVLVWH�HQ�TXH�VH�LQFUHPHQWDQ�VXVWDQFLDO�
PHQWH�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GHO�SDtV�PLHPEUR�TXH�LPSOHPHQWy�OD�GHYDOXD�
FLyQ�\��D�VX�YH]��GLVPLQX\HQ�VLJQLÀFDWLYDPHQWH�ODV�H[SRUWDFLRQHV�TXH�VH�GLULJHQ�DO�SDtV�
PLHPEUR�TXH�GHYDOXy�VX�PRQHGD�

��� /RV�%DQFRV�&HQWUDOHV�GH�ORV�SDtVHV�PLHPEURV�GH�OD�&RPXQLGDG�$QGLQD�VRQ���L��%DQFR�
&HQWUDO�GH�%ROLYLD���LL��%DQFR�&HQWUDO�GHO�(FXDGRU���LLL��%DQFR�GH�OD�5HS~EOLFD�GH�&R�
ORPELD��\���LY��%DQFR�&HQWUDO�GH�5HVHUYD�GHO�3HU~�
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SpUGLGD�GH�YDORU� VH�RULJLQD�SRU� OD� LQWHUDFFLyQ�HQWUH� OD�RIHUWD� \�GHPDQGD�
GH�DPEDV�GLYLVDV�VLQ�LQWHUYHQFLyQ�GHO�SRGHU�HMHFXWLYR�GHO�SDtV�PLHPEUR��R�
GH�VX�EDQFR�FHQWUDO���$xDGLy�TXH��OD�GHYDOXDFLyQ�PRQHWDULD�SXHGH�RFXUULU�
WDQWR�HQ�HO�VLVWHPD�GH�FDPELR�ÀMR�FRPR�HQ�HO�VLVWHPD�GH�FDPELR�ÁRWDQWH��
(Q�HVWH�VHJXQGR�FDVR��OD�GHYDOXDFLyQ�VH�VXHOH�HMHFXWDU�PHGLDQWH�OD�FRPSUD�
GH�OD�PRQHGD�H[WUDQMHUD��SRU�HMHPSOR��GyODUHV�DPHULFDQRV��SRU�SDUWH�GHO�
UHVSHFWLYR�EDQFR�FHQWUDO��'DGR�TXH�HVWD�FODVH�GH�EDQFR�VXHOH�FRPSUDU�\�
YHQGHU�GyODUHV�DPHULFDQRV�FRQ�HO�ÀQ�GH�FRQWURODU�OD�YRODWLOLGDG�GHO�WLSR�GH�
FDPELR��SDUD�HYLWDU�FDPELRV�EUXVFRV�GHO�WLSR�GH�FDPELR���GHEH�GLIHUHQFLDUVH�
OD�FRPSUD�RUGLQDULD�TXH�WLHQH�SRU�REMHWR�HO�FRQWURO�GH�OD�YRODWLOLGDG�GHO�WLSR�
GH�FDPELR�GH�XQD�DXWpQWLFD�GHYDOXDFLyQ�PRQHWDULD�

'LFKR�HVWR��OD�SRVLFLyQ�PD\RULWDULD�FRQFOX\y�TXH�KDEUi�GHYDOXDFLyQ�
PRQHWDULD�³HQ�ORV�WpUPLQRV�GHO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD³�HQ�XQ�
VLVWHPD�GH�FDPELR�ÁRWDQWH�FXDQGR�OD�FRPSUD�VLJQLÀFDWLYD�GH�XQD�PRQHGD�
H[WUDQMHUD��SRU�HMHPSOR��GyODUHV�DPHULFDQRV��SRU�SDUWH�GHO�EDQFR�FHQWUDO�
RULJLQH� TXH� OD�PRQHGD� ORFDO� SLHUGD� YDORU� IUHQWH� D� OD�PRQHGD� H[WUDQMHUD�
HQ� XQ� SHULRGR� GH� WLHPSR� VXÀFLHQWH� SDUD� LQFUHPHQWDU� ODV� H[SRUWDFLRQHV�
\� UHGXFLU� ODV� LPSRUWDFLRQHV���� SRU� OR�TXH� OD� GHYDOXDFLyQ�PRQHWDULD� VXHOH�
WHQHU�XQ�HIHFWR�GREOH��DEDUDWD�HO�SUHFLR�GH�H[SRUWDFLyQ�GH�ORV�SURGXFWRV�
IDEULFDGRV�HQ�HO�SDtV�TXH�GHYDO~D�VX�PRQHGD�\�HQFDUHFH�HQ�GLFKR�SDtV�HO�
SUHFLR�GH�LPSRUWDFLyQ�GH�ORV�SURGXFWRV�TXH�YLHQHQ�GHO�H[WUDQMHUR�

��� 3DUD�HQWHQGHU�FODUDPHQWH�OD�YLQFXODFLyQ�HQWUH��GH�XQ�ODGR��OD�GHYDOXDFLyQ�PRQHWDULD�
\��GHO�RWUR��HO� LQFUHPHQWR�GH� ODV�H[SRUWDFLRQHV�\� OD�UHGXFFLyQ�GH� ODV� LPSRUWDFLRQHV��
OD� 6HQWHQFLD�SODQWHy� HO� VLJXLHQWH� HMHPSOR� FRQ� HO� VRO� SHUXDQR� \� HO� GyODU� DPHULFDQR��
$VXPDPRV��GH�PDQHUD�KLSRWpWLFD��TXH�HQ�HO�3HU~�HO�WLSR�GH�FDPELR�HV�86���� �6�����
/XHJR��HO�%DQFR�&HQWUDO�GH�5HVHUYD�GHO�3HU~�SURFHGH�D�FRPSUDU�GyODUHV��GH�PDQHUD�
VLJQLÀFDWLYD���ORJUDQGR�TXH�HO�WLSR�GH�FDPELR�OOHJXH�D�86���� �6����

� 6L�DQWHV�GH�OD�GHYDOXDFLyQ�HO�SUHFLR�ÀQDO�GHO�SURGXFWR�´;µ�D�VHU�H[SRUWDGR�HUD�GH�6��
����HTXLYDOHQWH�D�86������ OXHJR�GH� OD�GHYDOXDFLyQ�VX�SUHFLR�ÀQDO�VHJXLUi�VLHQGR�6��
����SHUR�HQ�GyODUHV�DPHULFDQRV�SDVDUi�D�VHU�GH�86�������6X�SUHFLR�GH�H[SRUWDFLyQ�KD�
GLVPLQXLGR�FRQ�OD�GHYDOXDFLyQ��FRQ�OD�GHYDOXDFLyQ�PRQHWDULD�ODV�H[SRUWDFLRQHV�WLHQ�
GHQ�D�LQFUHPHQWDUVH��SHUR�QR�GHELGR�D�XQD�PD\RU�HÀFLHQFLD�HFRQyPLFD��VLQR�FRPR�
FRQVHFXHQFLD�GH�GLFKD�GHYDOXDFLyQ��

� $VLPLVPR��VL�DQWHV�GH�OD�GHYDOXDFLyQ�XQ�SURGXFWR�LPSRUWDGR�FRVWDED�86������DO�FRQ�
VXPLGRU�SHUXDQR�OH�FRVWDED�6������/XHJR�GH�OD�GHYDOXDFLyQ��DO�FRQVXPLGRU�SHUXDQR�HO�
PLVPR�SURGXFWR�OH�FXHVWD�6������OD�GHYDOXDFLyQ�SURGXFH�XQ�LPSDFWR�HQ�ODV�LPSRUWD�
FLRQHV��ODV�TXH�WLHQGHQ�D�GLVPLQXLU�GHELGR�D�TXH�ORV�SURGXFWRV�LPSRUWDGRV�HQ�GyODUHV�
DPHULFDQRV�VH�KDQ�YXHOWR�PiV�FDURV��
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/XHJR�GH�HVWD�SUHFLVLyQ��OD�SRVLFLyQ�PD\RULWDULD�SURFHGLy�D�DQDOL]DU�
VL�(FXDGRU��DO�PRPHQWR�GH�VROLFLWDU�DXWRUL]DFLyQ�SDUD� OD�DSOLFDFLyQ�GH� OD�
PHGLGD�FRUUHFWLYD�UHJXODGD�HQ�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD��KDEtD�
FXPSOLGR� R� QR� FRQ� HO� UHTXLVLWR� VXVWDQWLYR� FRQVLVWHQWH� HQ� TXH� VH� KD\D�
SURGXFLGR� XQD� GHYDOXDFLyQ� PRQHWDULD� HIHFWXDGD� SRU� XQ� SDtV� PLHPEUR��
3DUD� HOOR�� SULPHUR� HYDOXy� OD� UHODFLyQ� 3HU~�(FXDGRU�� \� OXHJR� OD� UHODFLyQ�
&RORPELD�(FXDGRU�

5HVSHFWR�GH�OD�SUHVXQWD�GHYDOXDFLyQ�PRQHWDULD�HIHFWXDGD�SRU�3HU~��
OD�SRVLFLyQ�PD\RULWDULD�DGYLUWLy�TXH�3HU~�KDEtD�UHGXFLGR�VLJQLÀFDWLYDPHQWH�
OD�FRPSUD�GH�GyODUHV�HQ�HO�DxR�������FRPSDUDGR�FRQ�OR�TXH�KDEtD�DGTXLULGR�
HO�DxR�������<�HQ�HO�DxR�������SHULRGR�GHQWUR�GHO�FXDO�VH�KDEUtD�SURGXFLGR�
OD� SUHVXQWD� ´GHYDOXDFLyQ� PRQHWDULDµ���� OD� LQIRUPDFLyQ� SURSRUFLRQDGD�
GHPRVWUy�TXH�HO�%DQFR�&HQWUDO�GH�5HVHUYD�GHO�3HU~��HQ�OXJDU�GH�FRPSUDU�
GyODUHV��KDEtD�SURFHGLGR�D�YHQGHUORV��WRGR�OR�FRQWUDULR�D�XQD�GHYDOXDFLyQ�
PRQHWDULD��SRU�OR�TXH�ODV�FLIUDV�HYLGHQFLDEDQ�TXH�OD�VXELGD�GHO�WLSR�GH�FDPELR�
VH�KDEtD�GHELGR�D�IDFWRUHV�GLVWLQWRV�D�XQD�SUHVXQWD�GHYDOXDFLyQ�PRQHWDULD��
'LFKR� HQ� RWURV� WpUPLQRV�� HQ� HO� FDVR� SHUXDQR�� UHVXOWy� PDQLÀHVWDPHQWH�
HYLGHQWH� TXH� QR� KDEtD� KDELGR� GHYDOXDFLyQ� PRQHWDULD� DOJXQD� HQ� HO� DxR�
������SXHV�HO�EDQFR�FHQWUDO�SHUXDQR�QR�KDEtD�FRPSUDGR�GyODUHV�HVH�DxR��
VLQR�TXH�ORV�KDEtD�YHQGLGR��

7UDWiQGRVH� GH� OD� SUHVXQWD� GHYDOXDFLyQ� PRQHWDULD� HIHFWXDGD� SRU�
&RORPELD��OD�SRVLFLyQ�PD\RULWDULD�PHQFLRQy�TXH�HQ�HO�DxR�������SHULRGR�
GHQWUR�GHO�FXDO�VH�KDEUtD�SURGXFLGR�OD�SUHVXQWD�´GHYDOXDFLyQ�PRQHWDULDµ����
&RORPELD�KDEtD�FRPSUDGR�PHQRV�GyODUHV�TXH�HQ�ORV�SURPHGLRV�PHQVXDOHV�
GH� ORV� DxRV� ����� \� ������ \� HQ� ORV� ~OWLPRV� PHVHV� GHO� DxR� ������ KDEtD�
FRPSUDGR�LQFOXVLYH�HQ�PHQRU�FDQWLGDG�TXH�HQ�WDOHV�SURPHGLRV��$VLPLVPR��
PHQFLRQy�TXH�HQ�HO�DxR�������&RORPELD��HQ�OXJDU�GH�FRPSUDU�PiV�GyODUHV�
³GH�PDQHUD�VLJQLÀFDWLYD³��KDEtD�DGTXLULGR�HQ�PHQRU�FDQWLGDG�OD�GLYLVD�
HVWDGRXQLGHQVH��UD]yQ�SRU�OD�FXDO�QR�HUD�SRVLEOH�DVXPLU�TXH�KDEtD�KDELGR�
GHYDOXDFLyQ�PRQHWDULD�HQ�ORV�WpUPLQRV�GHO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�

��� 'H�MXOLR�D�GLFLHPEUH�GH�������VHJ~Q�OR�DOHJDGR�SRU�(FXDGRU�HQ�VX�VROLFLWXG�SDUD�OD�
DGRSFLyQ�GH�OD�PHGLGD�FRUUHFWLYD�UHJXODGD�HQ�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�

��� 'H�MXOLR�D�GLFLHPEUH�GH�������VHJ~Q�OR�DOHJDGR�SRU�(FXDGRU�HQ�VX�VROLFLWXG�SDUD�OD�
DGRSFLyQ�GH�OD�PHGLGD�FRUUHFWLYD�UHJXODGD�HQ�HO�DUW�����GHO�$FXHUGR�GH�&DUWDJHQD�
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&RQ� HVWD� ~OWLPD� 6HQWHQFLD�� \� FRQVFLHQWH� GH� ORV� EHQHÀFLRV� GHO�
SURJUDPD�GH�OLEHUDFLyQ��HO�7-&$�KD�HVWDEOHFLGR�FULWHULRV�TXH�IRUWDOHFHQ�HO�
OLEUH�FRPHUFLR��HVWR�HV��KD�FRQVLJQDGR�UHTXLVLWRV�H[LJHQWHV�\�FRQFXUUHQWHV�
�XQD� YDOOD� DOWD�� SDUD� TXH� XQ� SDtV� PLHPEUR� LPSRQJD� XQD� PHGLGD� GH�
VDOYDJXDUGLD�TXH�DIHFWH� ODV� LPSRUWDFLRQHV�SURYHQLHQWHV�GH�RWUR�X�RWURV�
SDtVHV� PLHPEURV�� /D� UD]yQ� SDUD� HQWHQGHU� HO� FDUiFWHU� H[FHSFLRQDO� GH�
GLFKDV�PHGLGDV�\�UHDOL]DU�XQD�LQWHUSUHWDFLyQ�UHVWULFWLYD�GH�VX�DSOLFDFLyQ�
HV�� VLQ� OXJDU�D�GXGDV�� OD�QHFHVLGDG�GH� IRUWDOHFHU�HO� OLEUH�FRPHUFLR�HQ� OD�
&RPXQLGDG�$QGLQD���

6.       CONCLUSIONES

/DV� VDOYDJXDUGLDV� VRQ� PHGLGDV� GH� GHIHQVD� FRPHUFLDO� TXH� WLHQHQ�
SRU�ÀQDOLGDG�SURWHJHU� D� XQD� UDPD�GH� OD� LQGXVWULD� QDFLRQDO� TXH� VXIUH� XQ�
GDxR��R�DPHQD]D�GH�GDxR��FRPR�FRQVHFXHQFLD�GHO�LQFUHPHQWR�LPSUHYLVWR�
GH� LPSRUWDFLRQHV�GH�SURGXFWRV�FRPSHWLGRUHV�D� ORV� IDEULFDGRV�SRU�GLFKD�
LQGXVWULD��'LFKDV�PHGLGDV��TXH�WUDGXFHQ�XQD�SROtWLFD�FRPHUFLDO��FRQVLVWHQ�
HQ�UHVWULFFLRQHV�D�ODV�LPSRUWDFLRQHV�\�SXHGHQ�H[SUHVDUVH�HQ�XQ�DXPHQWR�GH�
ORV�DUDQFHOHV�R�HQ�HO�HVWDEOHFLPLHQWR�GH�FXRWDV�GH�LPSRUWDFLyQ�

/DV� PHGLGDV� GH� VDOYDJXDUGLD� VRQ� YiOYXODV� GH� HVFDSH� D� ORV�
FRPSURPLVRV� DUDQFHODULRV� DVXPLGRV� HQ� HO� PDUFR� GH� OD� 2UJDQL]DFLyQ�
0XQGLDO� GHO� &RPHUFLR� �20&��� ORV� DFXHUGRV� GH� OLEUH� FRPHUFLR�� R� ORV�
SURFHVRV�GH�LQWHJUDFLyQ�HFRQyPLFD�\�VRFLDO�FRPR�OD�&RPXQLGDG�$QGLQD��
(V� DVt� TXH� HO� $FXHUGR� GH� &DUWDJHQD� SUHYp� HQ� VX� FDStWXOR� ;,� FXDWUR�
PRGDOLGDGHV�GH�VDOYDJXDUGLD�FRPHUFLDO��SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�
SDJRV�JOREDO��DUW�������SRU�HO�FXPSOLPLHQWR�GHO�SURJUDPD�GH�OLEHUDFLyQ��DUW��
�����SRU�SURGXFWRV�HVSHFtÀFRV��DUW������\�SRU�GHYDOXDFLyQ�PRQHWDULD��DUW��
�����/D�'HFLVLyQ�����UHJXOD�HO�SURFHGLPLHQWR�\�ODV�PHGLGDV�FRUUHFWLYDV�GH�
OD�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO��(O�FDStWXOR�
9,,�GH�OD�'HFLVLyQ�����FRQWHPSOD�XQD�VDOYDJXDUGLD�SRU�EDODQ]D�GH�SDJRV�
UHODFLRQDGD�FRQ�ORV�VHUYLFLRV��

��� +XJR�*yPH]��Fortaleciendo el libre comercio en la Comunidad Andina��HQ�´1HJRFLRV�,QWHU�
QDFLRQDOHVµ��5HYLVWD�GH�OD�6RFLHGDG�GH�&RPHUFLR�([WHULRU�GHO�3HU~�²�&20(;3(58��
/LPD��IHEUHUR�������YRO������Q~P�������S������'LVSRQLEOH�HQ��KWWSV���ZZZ�FRPH[SHUX�
RUJ�SH�XSORDG�DUWLFOHV�UHYLVWD�IHEUHUR�����PRELOH�LQGH[�KWPO�S ��

� �&RQVXOWD�UHDOL]DGD�HO����GH�RFWXEUH�GH�������
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(QWUH� ����� \� KDVWD� DQWHV� GHO� ������ HO� 7ULEXQDO� GH� -XVWLFLD� GH� OD�
&RPXQLGDG� $QGLQD� �7-&$�� GHVDUUROOy� FULWHULRV� MXUtGLFRV� UHVSHFWR� GH�
ODV� FXDWUR� PRGDOLGDGHV� GH� VDOYDJXDUGLD� FRPHUFLDO�� &RQIRUPH� D� GLFKRV�
FULWHULRV��VL�ELHQ�WDOHV�PHGLGDV�WHQtDQ�SDUWLFXODULGDGHV�SURSLDV��WRGDV�HOODV�
FRPSDUWtDQ�� FRPR� UHTXLVLWRV� FRPXQHV�� HO� WHQHU� QDWXUDOH]D� FRUUHFWLYD��
FDUiFWHU� WHPSRUDO� \� H[FHSFLRQDO�� \� OD� UHODFLyQ� GH� FDXVDOLGDG�� 'DGD� VX�
QDWXUDOH]D� H[FHSFLRQDO�� GHEtDQ� VHU� DSOLFDGDV� H� LQWHUSUHWDGDV� GH� PRGR�
UHVWULFWLYR��/D�FDXVDOLGDG�VLJQLÀFDED�TXH�GHEtD�H[LVWLU�XQD�UHODFLyQ�GH�FDXVD�
\�HIHFWR�HQWUH�HO�LQFUHPHQWR�GH�ODV�LPSRUWDFLRQHV�\�HO�GDxR��R�DPHQD]D�GH�
GDxRV��GH�TXH�VH�WUDWDED�

(Q�HO�������HO�7-&$�H[SLGLy���VHQWHQFLDV�HQ�PDWHULD�GH�VDOYDJXDUGLD�
FRPHUFLDO�� /D� SULPHUD� VHQWHQFLD�� DGRSWDGD� SRU� PD\RUtD� HQ� DEULO� GH� HVH�
DxR��WUDWDED�VREUH�OD�VDOYDJXDUGLD�SRU�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�
JOREDO�DGRSWDGD�SRU�(FXDGRU�HQ�PDU]R�GH�������(O�YRWR�HQ�PD\RUtD�GH�
HVWD�VHQWHQFLD�QR�DQDOL]y�FRPR�UHTXLVLWR�GH�GLFKD�VDOYDJXDUGLD�OD�´UHODFLyQ�
FDXVDOµ��HV�GHFLU��TXH�HO�LQFUHPHQWR�GH�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�
XQR�R�PiV�SDtVHV�PLHPEURV�GHEtD�VHU�OD�FDXVD��R�DO�PHQRV�XQD�GH�ODV�FDXVDV��
GHO� GHVHTXLOLEULR� HQ� OD� EDODQ]D� GH� SDJRV� JOREDO��(O� YRWR� HQ�PLQRUtD�� HQ�
FDPELR�� FRQVLGHUy� TXH� GLFKR� UHTXLVLWR� Vt� HUD� H[LJLEOH�� DGHPiV� GH� TXH� OD�
VDOYDJXDUGLD�GHEtD�WHQHU�FDUiFWHU�FRUUHFWLYR��WHPSRUDO�\�H[FHSFLRQDO��SRU�OR�
TXH�HVWDED�VXMHWD�D�XQD�LQWHUSUHWDFLyQ�UHVWULFWLYD�

/D� VHJXQGD� VHQWHQFLD�� DGRSWDGD� HQ� DJRVWR�GH������� VH�SURQXQFLy�
VREUH� OD� VDOYDJXDUGLD� SRU� GHYDOXDFLyQ�PRQHWDULD� DGRSWDGD� SRU� (FXDGRU�
HQ� HQHUR�GH� ������(Q� HVWD� VHQWHQFLD�� HO�7-&$� HVWDEOHFLy� TXH� ODV� FXDWUR�
PRGDOLGDGHV�GH� VDOYDJXDUGLD�SUHYLVWDV� HQ� HO� FDStWXOR�;,�GHO�$FXHUGR�GH�
&DUWDJHQD�WLHQHQ�ODV�VLJXLHQWHV�FDUDFWHUtVWLFDV�FRPXQHV��

D�� 6RQ� PHGLGDV� GH� QDWXUDOH]D� FRUUHFWLYD� \� FDUiFWHU� WUDQVLWRULR�
\� H[FHSFLRQDO�� SRU� OR� TXH� HVWiQ� VXMHWDV� D� XQD� LQWHUSUHWDFLyQ�
UHVWULFWLYD��\�VROR�SXHGHQ�VHU�DGRSWDGDV�HQ�HVWULFWR�FXPSOLPLHQWR�
GH�WRGRV�\�FDGD�XQR�GH�VXV�UHTXLVLWRV�

E�� /HV� HV� H[LJLEOH� HO� UHTXLVLWR� GH� OD� ´UHODFLyQ� FDXVDOµ� �FDXVD� \�
HIHFWR��� (OOR� HV� DVt� GHELGR� D� OD� QDWXUDOH]D� FRUUHFWLYD� GH� WRGDV�
HVWDV�PHGLGDV��$O�VHU�ODV�VDOYDJXDUGLDV�PHGLGDV�FRUUHFWLYDV��OR�TXH�
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EXVFDQ�FRUUHJLU�VH�HQFXHQWUD�YLQFXODGR�FRQ�DTXHOOR�TXH�FDXVD�HO�
GDxR�R�OD�DPHQD]D�GH�GDxR��6L�ODV�LPSRUWDFLRQHV�SURYHQLHQWHV�GH�
RWUR�SDtV�PLHPEUR�QR�VRQ�OD�FDXVD��R�QR�FRDG\XYDQ�D�OD�FDXVD��
GHO�GHVHTXLOLEULR�HQ�OD�EDODQ]D�GH�SDJRV�JOREDO��GH�ORV�SHUMXLFLRV�
JUDYHV�D�OD�HFRQRPtD�GHO�SDtV��GH�OD�SHUWXUEDFLyQ�HQ�OD�SURGXFFLyQ�
QDFLRQDO� R� GH� OD� DOWHUDFLyQ� GH� ODV� FRQGLFLRQHV� QRUPDOHV� GH�
FRPSHWHQFLD��VHJ~Q�FRUUHVSRQGD��FDUHFH�GH�VHQWLGR�DIHFWDU�GLFKDV�
LPSRUWDFLRQHV� D� WUDYpV�GH� OD� DSOLFDFLyQ�GH�DOJXQD�GH� ODV� FXDWUR�
PRGDOLGDGHV�GH�VDOYDJXDUGLDV�DQWHV�PHQFLRQDGDV��

� /DV� LPSRUWDFLRQHV�� R� HO� LQFUHPHQWR� GH� GHWHUPLQDGDV�
LPSRUWDFLRQHV��WLHQHQ�TXH�VHU�HO�KHFKR�FDXVDO��R�FRQWULEXLU�FRPR�
KHFKR�FDXVDO��GHO�GDxR�R�DPHQD]D�GH�GDxR��VLHQGR�TXH�HVWH�GDxR�
SXHGH� VHU� HO� GHVHTXLOLEULR� HQ� OD� EDODQ]D� GH� SDJRV� JOREDO�� ORV�
SHUMXLFLRV� JUDYHV� D� OD� HFRQRPtD� GHO� SDtV�� OD� SHUWXUEDFLyQ� HQ� OD�
SURGXFFLyQ�QDFLRQDO�R�OD�DOWHUDFLyQ�GH�ODV�FRQGLFLRQHV�QRUPDOHV�
GH�FRPSHWHQFLD��VHJ~Q�OD�VDOYDJXDUGLD�GH�TXH�VH�WUDWH�

F�� 'HEHQ� VHU� SURSRUFLRQDOHV� DO� KHFKR� TXH� ODV� JHQHUD�� (VWR�
VLJQLÀFD�TXH�VH�SURFXUDUi�TXH�QR�DIHFWHQ�HO�FRPHUFLR�GH� ORV�
SURGXFWRV�LQFRUSRUDGRV�DO�SURJUDPD�GH�OLEHUDFLyQ��QR�SRGUiQ�
LPSOLFDU�XQD�GLVPLQXFLyQ�GH� ODV� LPSRUWDFLRQHV�GHO�SURGXFWR�
R�SURGXFWRV� GH� TXH� VH� WUDWH� �FRQ� UHVSHFWR� D� ORV� GRFH�PHVHV�
DQWHULRUHV��� VH� GHEHUi� JDUDQWL]DU� HO� DFFHVR� GH� XQ� YROXPHQ�
GH� FRPHUFLR� QR� LQIHULRU� DO� SURPHGLR� GH� ORV� WUHV� ~OWLPRV�
DxRV�� R� QR� SRGUiQ� VLJQLÀFDU� XQD� GLVPLQXFLyQ� GH� ORV� QLYHOHV�
GH� LPSRUWDFLyQ� H[LVWHQWHV� DQWHV� GH� OD� GHYDOXDFLyQ�� VHJ~Q� OD�
VDOYDJXDUGLD�GH�TXH�VH�WUDWH�

(O� SURJUDPD� GH� OLEHUDFLyQ� FRQWHPSODGR� HQ� HO� FDStWXOR� 9,� GHO�
$FXHUGR�GH�&DUWDJHQD�SHUPLWH�OD�H[LVWHQFLD�GH�XQ�iUHD�GH�OLEUH�FRPHUFLR�
HQ�OD�&RPXQLGDG�$QGLQD�� OR�TXH�EHQHÀFLD�D� ORV�PiV�GH�����PLOORQHV�GH�
FRQVXPLGRUHV�DQGLQRV�FRQ�OD�SRVLELOLGDG�GH�DFFHGHU�D�XQD�PD\RU�RIHUWD�GH�
SURGXFWRV�SURYHQLHQWHV�GHO�FRPHUFLR�LQWUDFRPXQLWDULR��OR�TXH�LQFUHPHQWD�
OD� FRPSHWHQFLD�� (O� UHVXOWDGR� GH� HVWD�PD\RU� FRPSHWHQFLD� HV� TXH� GLFKRV�
FRQVXPLGRUHV�REWLHQHQ�SURGXFWRV�D�PHQRUHV�SUHFLRV��GH�PHMRU�FDOLGDG�\�
HQ�PD\RU�YDULHGDG�
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/DV�PHGLGDV�GH�VDOYDJXDUGLD�DIHFWDQ�DO�SURJUDPD�GH�OLEHUDFLyQ�\�DO�
OLEUH�FRPHUFLR��SRU�OR�TXH�GHEHQ�VHU�LQWHUSUHWDGDV�GH�PRGR�UHVWULFWLYR��
&RQ� OD� VHQWHQFLD� GH� DJRVWR� GH� ������ HO� 7-&$� KD� HVWDEOHFLGR� FULWHULRV�
TXH� IRUWDOHFHQ�HO� OLEUH� FRPHUFLR��SXHV�KD� VHxDODGR� UHTXLVLWRV� H[LJHQWHV�
\� FRQFXUUHQWHV� SDUD� TXH� XQ� SDtV� PLHPEUR� LPSRQJD� XQD� PHGLGD� GH�
VDOYDJXDUGLD�TXH�DIHFWH� ODV� LPSRUWDFLRQHV�SURYHQLHQWHV�GH�RWUR�X�RWURV�
SDtVHV� PLHPEURV�� /D� UD]yQ� SDUD� HQWHQGHU� HO� FDUiFWHU� H[FHSFLRQDO� GH�
GLFKDV�PHGLGDV�\�UHDOL]DU�XQD�LQWHUSUHWDFLyQ�UHVWULFWLYD�GH�VX�DSOLFDFLyQ�
HV�� VLQ� OXJDU� D� GXGDV�� OD� QHFHVLGDG� GH� IRUWDOHFHU� HO� OLEUH� FRPHUFLR� HQ�
OD� &RPXQLGDG� $QGLQD�� XQD� GH� ODV� PD\RUHV� YLUWXGHV� GHO� SURFHVR� GH�
LQWHJUDFLyQ�VXEUHJLRQDO�DQGLQR�

BIBLIOGRAFÍA

�� &ULVWLiQ�'HOSLDQR�/LUD��Medidas de salvaguardia y exclusiones regionales en la 
jurisprudencia de la Organización Mundial del Comercio��HQ�5HYLVWD�&KLOHQD�
GH�'HUHFKR��3RQWLÀFLD�8QLYHUVLGDG�&DWyOLFD�GH�&KLOH��YRO������Q~P�����
6DQWLDJR��������

� 'LVSRQLEOH�HQ�

 KWWSV���VFLHOR�FRQLF\W�FO�VFLHOR�SKS"VFULSW VFLBDUWWH[W	SL�
G 6������������������������FRQVXOWDGR�HO����GH�RFWXEUH�GH������

�� *DEULHO�,EDUUD�3DUGR��Las grandes controversias del multilateralismo. Crisis 
del principio de la Nación más favorecida, distorsiones de la competencia y temas 
ambientales��)DFXOWDG�GH�&LHQFLDV�-XUtGLFDV�GH�OD�3RQWLÀFLD�8QLYHUVLGDG�
-DYHULDQD�²�/HJLV�(GLWRUHV�6�$���%RJRWi�������

�� +XJR� 5�� *yPH]� $SDF��El Ordenamiento Jurídico Comunitario Andino��
HQ� $$�99�� �+XJR� 5�� *yPH]� $SDF�� 'LUHFWRU��� Apuntes de Derecho 
Comunitario Andino. A propósito de los 50 años de la Comunidad Andina y los 
40 años de creación de su Tribunal de Justicia��8QLYHUVLGDG�6DQ�*UHJRULR�GH�
3RUWRYLHMR���(GLWRULDO�6DQ�*UHJRULR�6�$���3RUWRYLHMR�������

�� +XJR� *yPH]�� Fortaleciendo el libre comercio en la Comunidad Andina�� HQ�
´1HJRFLRV�,QWHUQDFLRQDOHVµ��5HYLVWD�GH�OD�6RFLHGDG�GH�&RPHUFLR�([WHULRU�
GHO�3HU~�²�&20(;3(58��/LPD��IHEUHUR�������YRO������Q~P�������
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'LVSRQLEOH�HQ�

KWWSV���ZZZ�FRPH[SHUX�RUJ�SH�XSORDG�DUWLFOHV�UHYLVWD�� IHEUHUR�����
PRELOH�LQGH[�KWPO�S ����FRQVXOWDGR�HO����GH�RFWXEUH�GH������

4XLWR��MXQLR�GH������

**********

/R�H[SXHVWR�HQ�HO�SUHVHQWH�DUWtFXOR�SHUWHQHFH�D�VX�DXWRU�\�QR�GHEHUi�VHU�
WRPDGD�FRPR�XQD�SRVLFLyQ�GHO�7ULEXQDO�GH� -XVWLFLD�GH� OD�&RPXQLGDG�
$QGLQD



Tribunal de Justicia de la Comunidad Andina

���

CAPÍTULO III. LAS MEDIDAS DE SALVAGUARDIA EN LA 

COMUNIDAD ANDINA

Hugo R. Gómez Apac

0DJLVWUDGR�3ULQFLSDO� SRU� OD�5HS~EOLFD� GHO� 3HU~� HQ� HO�7ULEXQDO� GH�
-XVWLFLD�GH�OD�&RPXQLGDG�$QGLQD�

$ERJDGR� SRU� OD� 8QLYHUVLGDG� 1DFLRQDO� 0D\RU� GH� 6DQ� 0DUFRV� \�
0DJtVWHU�HQ�'HUHFKR�GH�OD�(PSUHVD�SRU�OD�8QLYHUVLGDG�3HUXDQD�GH�&LHQFLDV�
$SOLFDGDV�

(V�SURIHVRU�GHO�FXUVR�´/LEUH�&RPSHWHQFLD�\�$FFHVR�DO�0HUFDGRµ�
HQ�OD�0DHVWUtD�GH�'HUHFKR�GH�OD�3URSLHGDG�,QWHOHFWXDO�\�GH�OD�&RPSHWHQFLD�
GH�OD�3RQWLÀFLD�8QLYHUVLGDG�&DWyOLFD�GHO�3HU~��GHO�FXUVR�´5pJLPHQ�OHJDO�GH�
ELHQHV�GHO�(VWDGRµ�HQ�OD�0DHVWUtD�GH�'HUHFKR�$GPLQLVWUDWLYR�(FRQyPLFR�
GH� OD� 8QLYHUVLGDG� GHO� 3DFtÀFR�� GHO� FXUVR� ´'HUHFKR� &RQVWLWXFLRQDO�
(FRQyPLFRµ�HQ�OD�0DHVWUtD�GH�'HUHFKR�GH�&RQVWLWXFLRQDO�GH�OD�8QLYHUVLGDG�
6DQ�*UHJRULR�GH�3RUWRYLHMR��\�GHO�FXUVR�´'HUHFKR�$GPLQLVWUDWLYRµ�HQ�OD�
(VFXHOD�GH�'HUHFKR�GH�OD�8QLYHUVLGDG�&LHQWtÀFD�GHO�6XU�

+D� VLGR� 3UHVLGHQWH� GHO� &RQVHMR� 'LUHFWLYR� GHO� 2UJDQLVPR� GH�
(YDOXDFLyQ� \� )LVFDOL]DFLyQ� $PELHQWDO� �2()$��� 'LUHFWRU� 1DFLRQDO� GH�
$VXQWRV�-XUtGLFRV�HQ�HO�0LQLVWHULR�GH�-XVWLFLD�\�'HUHFKRV�+XPDQRV��\�$VHVRU�
GHO�'HVSDFKR�0LQLVWHULDO�GHO�0LQLVWHULR�GH�&RPHUFLR�([WHULRU�\�7XULVPR��
(Q�HO�,QVWLWXWR�1DFLRQDO�GH�'HIHQVD�GH�OD�&RPSHWHQFLD�\�GH�OD�3URWHFFLyQ�
GH� OD�3URSLHGDG� ,QWHOHFWXDO� �,QGHFRSL��� KD� VLGR� 6HFUHWDULR�7pFQLFR�GH� OD�
&RPLVLyQ�GH�/LEUH�&RPSHWHQFLD��$VHVRU�GH�OD�*HUHQFLD�/HJDO��6HFUHWDULR�
7pFQLFR�GH�OD�6DOD�GH�'HIHQVD�GH�OD�&RPSHWHQFLD�\�9LFHSUHVLGHQWH�GH�OD�
&RPLVLyQ�GH�3URWHFFLyQ�DO�&RQVXPLGRU��

+D� VLGR�SURIHVRU�GH� ORV� FXUVRV�5HJXODFLyQ�GH�6HUYLFLRV�3~EOLFRV��
'HUHFKR�$GPLQLVWUDWLYR�\�'HUHFKR�GH�OD�&RPSHWHQFLD�HQ�OD�8QLYHUVLGDG�
1DFLRQDO� 0D\RU� GH� 6DQ� 0DUFRV�� 'HUHFKR� $GPLQLVWUDWLYR� \� 'HUHFKR�
GH� OD� &RPSHWHQFLD� HQ� OD� 8QLYHUVLGDG� 3HUXDQD� GH� &LHQFLDV� $SOLFDGDV��
,QVWLWXFLRQHV�-XUtGLFDV�GH�OD�5HJXODFLyQ��0DHVWUtD�'HUHFKR�GH�OD�(PSUHVD���
'HUHFKR� $GPLQLVWUDWLYR�� 0HWRGRORJtD� GH� OD� ,QYHVWLJDFLyQ� -XUtGLFD� \�
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'HUHFKR�GH�OD�&RPSHWHQFLD�HQ�OD�3RQWLÀFLD�8QLYHUVLGDG�&DWyOLFD�GHO�3HU~��
2UJDQL]DFLyQ�GHO�(VWDGR�\�'HUHFKR�3~EOLFR�$GPLQLVWUDWLYR��0DHVWUtD�HQ�
*HVWLyQ�3~EOLFD��HQ�OD�8QLYHUVLGDG�GHO�3DFtÀFR��\�'HUHFKR�$GPLQLVWUDWLYR�
,,�\�'HUHFKR�0HGLRDPELHQWDO�HQ�OD�8QLYHUVLGDG�(6$1�

CAPÍTULO IV. TENDENCIA Y PERSPECTIVA DEL COMER-
CIO JUSTO ENTRE LOS PAÍSES LATINOAMERICANOS CON 

RESPONSABILIDAD SOCIAL

Osmany Pérez Barral

/LFHQFLDGR�HQ�(FRQRPtD��0iVWHU�HQ�$GPLQLVWUDFLyQ�GH�1HJRFLRV��
'RFWRU� HQ� &LHQFLDV� (FRQyPLFDV�� 3UHVLGHQWHV� GH� OD� $VRFLDFLyQ�
,EHURDPHULFDQD�GH�&RQWURO�GH�*HVWLyQ�\�3UHVLGHQWH�GH� OD�$VRFLDFLyQ�GH�
,QYHVWLJDGRUHV�,QWHUQDFLRQDOHV�FRPR�UHSUHVHQWDQWH�GHO�(FXDGRU��'RFHQWH�
,QYHVWLJDGRU�\�&RRUGLQDGRU�GH�,QYHVWLJDFLRQHV�GH�OD�3RQWLÀFLD�8QLYHUVLGDG�
&DWyOLFD�GHO�(FXDGRU�6HGH�$PEDWR�

Mónica Del Rocío Alarcón Quinapanta

(VSHFLDOLVWD�HQ��*HVWLyQ�GHO�7DOHQWR�+XPDQR��*HUHQFLD�(VWUDWpJL��
FD��0DUNHWLQJ��&RPHUFLR�([WHULRU��*HUHQFLD� GH� 3UR\HFWRV�� SDUWLFLSDFLyQ�
HQ�FRQJUHVRV�FLHQWtÀFRV��(VSDxD��3HU~��&RORPELD��%UDVLO��&XED��0p[LFR��
(FXDGRU�� 3XEOLFDFLRQHV� &LHQWtÀFDV�� 6&2386�� 6&,(/2�� /$7,1'(;��
'RFWRUD�HQ�&LHQFLDV�7pFQLFDV�8QLYHUVLGDG�GH�0DWDQ]DV�&XED�

Joyce Mora Rivera

 
(FRQRPLVWD�FRQ�PHQFLyQ�HQ�JHVWLyQ�HPSUHVDULDO�FRQ�XQD�HVSHFLDOL]DFLyQ�HQ�
0DUNHWLQJ��FRQ�XQ�GLSORPDGR�HQ�&RQWDGXUtD�3XEOLFD�\�)LQDQ]DV�\�0DJLVWHU�
HQ�$GPLQLVWUDFLyQ�GH�HPSUHVDV��'RFHQWH�XQLYHUVLWDULD�FRQ�H[SHULHQFLD�GH�
���DxRV�HQ�LQVWLWXFLRQHV�S~EOLFDV�\�SULYDGDV�HQ�iUHD�HFRQyPLFD�ÀQDQFLHUD��
'HVDUUROOR� HQ� HO� FDPSR� ODERUDO� \� SURIHVLRQDO� HQ� HPSUHVDV� S~EOLFDV� \�
SULYDGDV�DOUHGHGRU�GH����DxRV��HQ�PDQGRV�PHGLRV�\�JHUHQFLDOHV�
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(VWH� OLEUR� VH� WHUPLQy�GH� HODERUDU� HQ� YHUVLyQ�GLJLWDO� HQ� HO�PHV�
GH� VHSWLHPEUH�GH�������EDMR�HO� VLVWHPD�GH�HYDOXDFLyQ�GH�SDUHV�
académicos y mediante la modalidad de «doble ciego», que 
JDUDQWL]D�OD�FRQÀGHQFLDOLGDG�GH�DXWRUHV�\�iUELWURV�
(O�&RPLWp�GH�3XEOLFDFLRQHV�GH�OD�3RQWLÀFLD�8QLYHUVLGDG�&DWyOLFD�
del Ecuador Sede Ambato y la Imprenta Pio XII, no se hacen 
responsables de la autenticidad del contenido publicado por 
cada uno de los autores.
Se prohibe la reproducción total o parcial de esta obra sin 
el consentimiento de los autores y de las instituciones que la 
auspician. 
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